A Role Playing Assignment: Alternative dispute resolution &

Environmental Justice — Race, Poverty, and the Environment

Poor people and people of color bear the brunt of environmental dangers, from pesticides to air pollution to toxics to occupational hazards. At the same time, poor people and people of color also have the fewest resources to cope with these dangers, legally, medically or politically. Luke W. Cole 

Assignment:

Come prepared to participate in a negotiation:

• Skim Coursebook pages 806-808: a brief intro to ADR 

• East Bibb case facts – (the case is set out below; focus only on the case’s factual setting rather than the law of the case.

• Coursebook pages 374-379: siting issues, with notes on several states’ siting programs, at page 375. 

• Read the Simulation Prospectus and Hypothetical, Mullis Toxics, below.
● Role assignments:

When you enter the Simulation you will be given one of the following roles, in a community in a state jurisdiction indicated by color-coding — Green = Minnesota; Yellow = New Jersey; Blue = Georgia; Pink = Georgia; (just use the basic facts given for your state in the coursebook text at 375) — or —White = no-statute (i.e. statutory jurisdiction is federal EPA only; there is no state or local siting authority in this state).
You will be one of the following...

●a homeowner in the neighborhood with three children and no job.

●the mayor; you are / are not [you decide] yourself a low-income and/or minority citizen.

●the CEO of the Mullis Corp., the promoter of the project that wants to develop a toxic waste facility in this area, and has an option to buy the site.

●a local agent for Mullis Corp., the project promoter, you are an ex-president of the local chamber of commerce

●a truck driver who lives nearby

●a storeowner in the community, member of the chamber of commerce

●a local union representative [your choice of union, but jobs are your major concern].

●a representative of the governor’s office, eager to enhance revenues

●a staff attorney in the Obama Administration’s EPA, assigned by the Regional Office to be the EPA’s unofficial observer in this controversy.

●a representative of a national environmental group

●a local religious leader

●a school teacher

●a local citizen representing NACA, the low-income minority neighborhood’s ad hoc civic association.

●an independent environmental activist living in the region, but are not yourself a low-income and/or minority citizen.

~~~~~~~~~~~~~~ 

Simulation Prospectus and Hypothetical Case

The negotiation simulation is based on the facts of East Bibb Twiggs, modified to emphasize toxics (see below). 

1. The negotiation will go on for [55] minutes .

2. You will first each introduce yourselves, stating your role assignment identity and your most desired outcome.

3. You as a group may then want to summarize/stipulate the factual and procedural position of this controversy as it exists under the laws and conditions in your jurisdiction, so as to have a basis for subsequent discussion. 

4. Facts: In each case you should presume that all of you have been invited (by public notice to all interested parties, issued by a local official) to meet on this day to see if a negotiated community decision can be reached on “MTS’s” toxic landfill siting application. 

Note: for this exercise, assume that it deals with an application by Mullis Toxics Service (not, as in reality, MullisTree Service in the East Bibb Twiggs case set out below) to locate a low-level toxics solid waste disposal facility in East Bibb. MTS holds an option to buy the parcel of land proposed for the dump site.

The official agencies have undertaken extensive reviews of the MTS application. The time of this negotiation is early July, 20__, the official decisional entities have finally decided to approve the application. 

5. You should assume that all official players at a higher level than local government (perhaps excepting EPA) strongly prefer, all things being equal, locating the facility where MTS wants it.

6. In order to succeed, a negotiation must achieve the consensus agreement of all involved parties about what should be done, except that one citizen may remain off the wagon.

7. Operate in good faith, given your role, in attempting to resolve the controversy successfully. 

8. Be realistic, and stay in role during the simulation; don’t be self-conscious, giggle, etc.

9. Use the facts of East Bibb Twiggs, adapted as directly as possible to your situation, as you stipulate them initially with your panel.

10. It can be realistically predicted that any possible court challenge would be messy and time consuming but (like the actual decision in East Bibb Twiggs) very unlikely to find an unconstitutional motivation under the Arlington Heights tests. 

Mullis Toxics

Toxic Hypothetical Situation based on 
East Bibb Twiggs Neighborhood Assn. v. Macon-Bibb County Planning & Zoning Commission, (below), 706 F. Supp. 880 (M.D. Georgia 1989).
Assume that:

1.) Three months ago, the Mullis Toxics Service (“Mullis”) applied to the Macon-Bibb County Planning and Zoning Commission (“the Commission”) for a conditional use permit to operate a toxic waste landfill. (If this is Massachusetts, the relevant state agency, the HWFSC, has made a “feasible and deserving” determination. If this is any other state, we are at a preliminary “sounding-it-out” stage, with no formal actions yet taken by any party.) Mullis sought to build the landfill in a census tract where 3,367 black residents and 2,149 white residents lived. Two months ago the Commission convened to consider Mullis’s application preliminarily. Approximately 150 opponents of the Mullis plan attended the meeting. The Commission denied Mullis’s application. The stated reasons were as follows: (1) the proposed landfill would be located adjacent to a predominantly residential area; (2) the increase in heavy truck traffic would increase noise in the area; (3 the additional truck traffic was undesirable in a residential area; and (4) the possible toxic contamination was an uncertain and troubling public risk.

2.) Last month Mullis asked the Commission to re-convene to reconsider Mullis’s application. Mullis addressed numerous concerns which had been previously raised by citizens opposed to the landfill and by members of the Commission. Mullis informed those present that the company had met all of the general state, city, county and planning and zoning commission requirements for the approval of a permit to operate a landfill. Mr. Mullis assured those present that the site would be supervised at all times. He also informed the Commission and the citizens that the buffer zone would be increased an additional 50 feet, from 100 feet to 150 feet, in those areas where the landfill site adjoined residences. As to the toxic risk, he reminded everyone that the landfill will be held to federal RCRA compliance, and thus will be safe. 

Environmental Justice
Issues of environmental justice – the way race, low income, and political disenfranchisement are reflected in environmentalism – appear in a number of places in the coursebook. The Poletown case in Chapter 21 is an example, where a poor but stable mixed-race neighborhood was targeted for sacrifice by an official decisionmaking process that could avoid the merits of the controversy because of the community’s relative powerlessness. The same kind of community (with an even higher ratio of African Americans) was involved in the Overton Park fight, although that battle was won by the citizens. The Tellico Dam-snail darter cases involved an Appalachian farming community and Native Americans. Some of the same issues arise in the campaign to reduce airborne lead levels to protect the developmental health of urban children, and elsewhere. The coursebook, however, does not regularly take specific note of the income and political character of plaintiff groups, and even less of their racial compositions.

Yet it is increasingly clear that many environmental burdens are especially likely to be visited upon communities of color or communities marked by their low-level incomes and limited political clout. The burdens range from loss of critical urban amenities and quality of life issues to rat bites and pollution exposure effects.
 

In the current discourse about environmental justice (or injustice, or “environmental racism”), however, it is the field of toxic contamination that has provided the focusing images of the phenomenon. 

Over the past few years, many people have begun to see a pattern in the distribution of toxic harms and the characteristics of the people who were most often exposed to them. The correlation was highlighted in Charles Lee’s 1987 study, “Toxic Wastes and Race in the United States,” sponsored by the United Church of Christ Commission for Racial Justice. The exposure of racial minorities and low-income groups to environmental hazards appeared to be both quantitatively and qualitatively greater than that of the general public. The U.S. GAO reached tentative conclusions along the same line in its 1983 study “Siting of Hazardous Waste Landfills and Their Correlation with Racial and Economic Status of Surrounding Communities.” The chart reprinted after the following case surveys some of the data that has emerged. 

With increasing recognition of such patterns, there have been two major responsive reactions: 

First, pointed criticisms of the established environmental groups as lily-white middle class enterprises have prompted serious soulsearching and extensive efforts to integrate more minority and low-income individuals and groups into the mainstream environmental organizations and alliances that built the successes of environmentalism in the U.S.

Second, there have been serious attempts to mobilize the tools of environmental law to rectify the problems being chronicled. For some this has meant an attempt to depict race and poverty as active and illegal bases for many current discriminatory pollution decisions. This method of analysis mirrors the Equal Protection analysis found in constitutional law. Whether because of the times, or the circumstances surrounding these attempts, the tactic has not been highly successful to date, but the debate will continue.

EAST BIBB TWIGGS Nbhd ASSOC. v. MACON-BIBB COUNTY 

PLANNING & ZONING COMM.

United States District Court, M.D. Georgia, 1989

 706 F.Supp. 880 

[East Bibb Twiggs is an example of one court’s evaluation of the elements commonly found in environmental justice scenarios. In East Bibb Twiggs, the plaintiffs, residents of Macon-Bibb County, challenged the county Planning and Zoning Commission’s decision to permit the creation of a private landfill in a census tract in which sixty percent of the residents were black. The court admitted that the landfill would affect black citizens to a “somewhat larger degree” than whites in the predominantly black census tract. The court noted that the only other Commission-approved landfill was located in a predominantly white census tract and stated that this landfill placement undermined the “development of a ‘clear pattern, unexplainable on grounds other than race.’” The court was not persuaded by the plaintiffs’ contention that both census tracts were located within a County Commission District composed of roughly seventy percent blacks.]

OWENS, C.J. This case involves allegations that plaintiffs have been deprived of equal protection of the law by the Macon-Bibb County Planning & Zoning Commission (“Commission”). Specifically, plaintiffs allege that the Commission’s decision to allow the creation of a private landfill in census tract No. 133.02 was motivated at least in part by considerations of race. Defendants vigorously contest that allegation. Following extensive discovery by the parties, this court conducted a non-jury trial on October 4-5, 1988. The parties were permitted to supplement the record following the conclusion of the trial. Based upon a thorough examination of the file and careful consideration of both the evidence submitted and arguments offered during the trial, the court now issues the following ruling.

On or about May 14, 1986, defendants Mullis Tree Service, Inc. and Robert Mullis (“petitioners”) applied to the Commission for a conditional use to operate a non-putrescible
 waste landfill at a site bounded at least in part by Davis and Donnan Davis Roads. The property in question is located in census tract No. 133.02, a tract containing five thousand five hundred twenty- seven (5,527) people, three thousand three hundred sixty-seven (3,367) of whom are black persons and two thousand one hundred forty-nine (2,149) of whom are white persons. The only other private landfill approved by the Commission is situated in the adjacent census tract No. 133.01, a tract having a population of one thousand three hundred sixty-nine (1,369) people, one thousand forty-five (1,045) of whom are white persons and three hundred twenty (320) of whom are black persons. That site was approved as a landfill in 1978. The proposed site for the landfill in census tract No. 133.02 is zoned A-Agricultural, and the parties are in agreement that property so zoned is eligible for the construction of and subsequent operation as a landfill of this type.

On May 27, 1986, the Commission conducted a hearing on petitioners’ application for a conditional use. Evidence was presented by petitioners, and certain individuals expressed various concerns about the location of the landfill in this area. The Commission deferred the decision on petitioners’ application pending input from the City of Macon and the County of Bibb regarding the location of a landfill on the proposed site.

By letters dated June 5, 1986, and June 10, 1986, respectively, the County and the City responded to invitations from the Commission to participate in the evaluation of the instant application and to participate in the development of a procedure by which the City and the County actively participate in the evaluation of future applications for landfills. The Bibb County Board of Commissioners, through its Chairman, Mr. Emory Green, while expressing its appreciation for and accepting the Commission’s offer to participate, stated that the Commission had full authority to act on any such application and that any suggestion or recommendation offered by the County Commission would be for “informational” purposes only. The City, through Mayor George Israel, applauded the Commission’s suggestion that a procedure be developed, but it had “no comment” regarding the specific project in question in that the project was located outside the Macon city limits. During this exchange of letters, the Environmental Protection Division (“EPD”) of the Georgia Department of Natural Resources informed Mr. Mullis by letter dated May 30, 1986, that the proposed site was acceptable for disposal of non-putrescible waste.

The Commission reconvened on June 23, 1986, to consider petitioners’ application. Petitioners were present and were represented by Mr. Charles Adams. Approximately one hundred fifty (150) individuals opposed to the landfill attended the Commission meeting. Numerous statements were made, and various opinions were offered. Included among those reasons offered in opposition to the landfill were the following: (1) threat to the residential character of the neighborhood; (2) devaluation of the residents’ property; (3) danger to the ecological balance of the area; (4) concern regarding the possible expansion of the landfill into a public dump; (5) hazards to residents and children from increased truck traffic; and (6) dissatisfaction with the perceived inequitable burden borne by the East Bibb Area in terms of “unpleasant” and “undesirable” land uses.

Mr. Mullis and his representative, Mr. Adams, emphasized the need for an additional landfill and championed the free enterprise system as the appropriate developer and manager of such sites. They relied upon the reports supplied by Tribble & Richardson, Inc., an engineering concern with vast experience in examining proposed landfill sites, and upon the EPD’s approval of the site. Petitioners further emphasized that the landfill would be managed pursuant to the existing regulations and under close supervision of the EPD.

After hearing the views of numerous individuals, the Commission voted to deny the application. The stated reasons were as follows: (1) the proposed landfill would be located adjacent to a predominantly residential area; (2) the increase in heavy truck traffic would increase noise in the area; and (3) the additional truck traffic was undesirable in a residential area.

Pursuant to a request from petitioners through both Tribble & Richardson and Mr. Charles Adams, the Commission voted on July 14, 1986, to rehear petitioners’ application. The rehearing was conducted on July 28, 1986. Applicant Robert Mullis and his representatives addressed numerous concerns which had been previously raised by citizens opposed to the landfill and by members of the Commission. Specifically, Mr. Mullis informed those present that he had met all of the existing state, city, county and planning and zoning commission requirements for the approval of a permit to operate a landfill. He also reiterated that the site had been tested by engineers and that it had been found geologically suitable for a landfill. He explained that burning, scavenging, open dumping and disposal of hazardous wastes would be strictly prohibited, and he advised that this landfill would be regulated and inspected by the EPD. Mr. Mullis and Mr. Hodges of Tribble & Richardson pointed out that the site entrance would be selected by the EPD and that such selection would be subject to approval by the Commission. Mr. Mullis assured those present that the site would be supervised at all times. Finally, Mr. Mullis informed the Commission and the other participants that the buffer zone would be increased an additional fifty (50) feet, from one hundred (100) feet to one hundred fifty (150) feet, in those areas where the landfill site adjoined residences. Also included in the record was a letter dated July 15, 1986, in which Mr. Mullis stated that there existed only five residences contiguous to the proposed landfill site and only twenty-five houses within a one mile radius of the site.

The citizens opposing the landfill voiced doubts about the adequacy of the buffer zone and the potential health threats from vermin and insects. Concerns were expressed regarding the impact the landfill might have upon the water in the area in that many of the residents relied upon wells for their household water. Certain of the participants questioned whether the residents of this area were subject to the same considerations afforded residents in other areas of the city and county when decisions of this nature were made....

At the conclusion of the discussion, the Commission deliberated and voted.
 The Commission approved the application subject to the following conditions: (1) approval by the county engineer; (2) approval or permits from all applicable state and federal agencies; (3) restriction on dumping of all but non-putrescible materials; and (4) review and approval by the Commission of the final site plan. 

On November 10, 1986, the Commission approved the final site plan for the landfill. On November 20, 1986, the EPD issued a permit to Mullis Tree Service conditioned upon the permitee complying with the following conditions of operation:

1. No hazardous or putrescible waste shall be deposited at the landfill.

2. Materials placed in the landfill shall be spread in layers and compacted to the least practical volume.

3. A uniform compacted layer of clean earth cover not less than one (1) foot in depth shall be placed over all exposed waste material at least monthly or more frequently as may be determined by the division.

4. The disposal site shall be graded and drained to minimize runoff onto the landfill surface, to prevent erosion and to drain water from the surface of the landfill.

5. The landfill shall be operated in such manner as to prevent air, land, or water pollution, public health hazards or nuisances.

6. Access to the landfill shall be limited to authorized entrances which shall be closed when the site is not in operation.

7. Suitable means shall be provided to prevent and control fires. Stockpiled soil is considered to be the most satisfactory fire fighting material.

8. The Design and Operational Plan submitted by the permittee and approved by the Division for this landfill is hereby made a part of this permit and the landfill shall be operated in accordance with the plan.

9. This permit shall become null and void one year from the effective date if the permitted disposal operation has not commenced within one year from the effective date.

“To prove a claim of discrimination in violation of the Equal Protection Clause a plaintiff must show not only that the state action complained of had a disproportionate or discriminatory impact but also that the defendant acted with the intent to discriminate.” United States v. Yonkers Board of Education, 837 F.2d 1181, 1216 (2nd Cir.1987); see Washington v. Davis, 426 U.S. 229 (1976); E & T Realty v. Strickland, 830 F.2d 1107 (11th Cir.1987). A plaintiff need not establish that “the challenged action rested solely on racially discriminatory purposes. Rarely can it be said that a legislature or administrative body operating under a broad mandate made a decision motivated solely by a single concern, or even that a particular purpose was the ‘dominant’ or ‘primary’ one.” Village of Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252, 265 (1977). “Determining whether invidious discriminatory purpose was a motivating factor demands a sensitive inquiry into such circumstantial and direct evidence of intent as may be available.” Considerations include the following: (1) the impact of the official action — whether it bears more heavily on one race than upon another; (2) the historical background of the decision; (3) the specific sequence of events leading up to the challenged decision; (4)[and (5)] any departures, substantive or procedural, from the normal decision-making process; and ([6]) the legislative or administrative history of the challenged decision. Id. at 266-268.

Having considered all of the evidence in light of the above-identified factors, this court is convinced that the Commission’s decision to approve the conditional use in question was not motivated by the intent to discriminate against black persons. Regarding the discriminatory impact of the Commission’s decision, the court observes the obvious — a decision to approve a landfill in any particular census tract impacts more heavily upon that census tract than upon any other. Since census tract No. 133.02 contains a majority black population equalling roughly sixty percent (60%) of the total population, the decision to approve the landfill in census tract No. 133.02 of necessity impacts greater upon that majority population.

However, the court notes that the only other Commission approved landfill is located within census tract No. 133.01, a census tract containing a majority white population of roughly seventy-six percent (76%) of the total population. This decision by the Commission and the existence of the landfill in a predominantly white census tract tend to undermine the development of a “clean pattern, unexplainable on grounds other than race....” Village of Arlington Heights, 429 U.S. at 266.

Plaintiffs hasten to point out that both census tracts, Nos. 133.01 and 133.02, are located within County Commission District No. 1, a district whose black residents compose roughly seventy percent (70%) of the total population. Based upon the above facts, the court finds that while the Commission’s decision to approve the landfill for location in census tract No. 133.02 does of necessity impact to a somewhat larger degree upon the majority population therein, that decision fails to establish a clear pattern of racially motivated decisions.
 

Plaintiffs contend that the Commission’s decision to locate the landfill in census tract No. 133.02 must be viewed against an historical background of locating undesirable land uses in black neighborhoods. First, the above discussion regarding the two Commission approved landfills rebuts any contention that such activities are always located in direct proximity to majority black areas. Further, the court notes that the Commission did not and indeed may not actively solicit this or any other landfill application. The Commission reacts to applications from private landowners for permission to use their property in a particular manner. The Commissioners observed during the course of these proceedings the necessity for a comprehensive scheme for the management of waste and for the location of landfills. In that such a scheme has yet to be introduced, the Commission is left to consider each request on its individual merits. In such a situation, this court finds it difficult to understand plaintiffs’ contentions that this Commission’s decision to approve a landowner’s application for a private landfill is part of any pattern to place “undesirable uses” in black neighborhoods. Second, a considerable portion of plaintiffs’ evidence focused upon governmental decisions made by agencies other than the planning and zoning commission, evidence which sheds little if any light upon the alleged discriminatory intent of the Commission.

Finally, regarding the historical background of the Commission’s decision, plaintiffs have submitted numerous exhibits consisting of newspaper articles reflecting various zoning decisions made by the Commission. The court has read each article, and it is unable to discern a series of official actions taken by the Commission for invidious purposes. See Village of Arlington Heights, 429 U.S. at 267. Of the more recent articles,
 the court notes that in many instances matters under consideration by the Commission attracted widespread attention and vocal opposition. The Commission oft times was responsive to the opposition and refused to permit the particular development under consideration, while on other occasions the Commission permitted the development to proceed in the face of opposition. Neither the articles nor the evidence presented during trial provides factual support for a determination of the underlying motivations, if any, of the Commission in making the decisions. In short, plaintiffs’ evidence does not establish a background of discrimination in the Commission’s decisions.

“The specific sequence of events leading up to the challenged decision also may shed some light on the decisionmaker’s purpose.” Village of Arlington Heights, 429 U.S. at 267, 97 S.Ct. at 564, 50 L.Ed.2d at 466. Plaintiff identifies as the key piece of evidence in this regard a statement contained in “Action Plan for Housing,” a study of the status of housing in the Macon area conducted by the Macon-Bibb County Planning and Zoning Commission. The study states that “[r]acial and low income discrimination still exist in the community.”
 The study was issued in March of 1974, and it constitutes a recognition by the Commission that racial discrimination still existed in the Macon community in 1974. That recognition in no way implies that racial discrimination affected the decision-making process of the Commission itself. Rather, the statement indicates the Commission’s awareness that certain individuals and/or groups in society had yet to come to grips with the concept of equality before the law. The Commission’s recognition of the situation does not constitute its adoption. Indeed, such recognition probably encourages that Commission to exercise vigilance in guarding against such unprincipled influence. The statements of the various Commissioners during their deliberations indicates a real concern about both the desires of the opposing citizens and the needs of the community in general.

In terms of other specific antecedant events, plaintiffs have not produced evidence of any such events nor has the court discerned any such events from its thorough review of the record. No sudden changes in the zoning classifications have been brought to the court’s attention. Plaintiffs have not produced evidence showing a relaxation or other change in the standards applicable to the granting of a conditional use. Thus, this court finds no specific antecedant events which support a determination that race was a motivating factor in the Commission’s decision.

Plaintiffs contend that the Commission deviated from its “normal procedures” in several ways. First, plaintiffs point to the Commission’s efforts to encourage input from the County and the City. These efforts do not constitute evidence that “improper purposes are playing a role”
 in the Commission’s decision. The statements of the Commissioners make clear that such efforts had their genesis in the Commission’s concerns about accountability to the public for certain controversial governmental decisions and about centralized planning for the area’s present and future waste disposal problems....

The final factor identified in Village of Arlington Heights involves the legislative or administrative history, particularly the contemporary statements made by members of the Commission. Plaintiffs focus on the reasons offered by the Commission for the initial denial of petitioners’ application, i.e., that the landfill was adjacent to a residential area and that the approval of the landfill in that area would result in increased traffic and noise, and they insist that those reasons are still valid. Thus, plaintiffs reason, some invidious racial purpose must have motivated the Commission to reconsider its decision and to approve that use which was at first denied. This court, having read the comments of the individual commissioners, cannot agree with plaintiffs’ arguments.

Mr. Pippinger, who first opposed the approval of the conditional use, changed his position after examining the area in question and reviewing the data. He relied upon the EPD’s approval of the site and upon his determination that the impact of the landfill on the area had been exaggerated. Mrs. Kearnes, who also inspected the site, agreed with Mr. Pippinger.

Dr. Cullinan also inspected the site. After such inspection and after hearing all of the evidence, he stated that, based “on the overriding need for us to meet our at large responsibilities to Bibb County I feel that [the site in question] is an adequate site and in my most difficult decision to date I will vote to support the resolution.” 

Both Dr. Cullinan and Mr. Pippinger were concerned with the problems of providing adequate buffers protecting the residential area from the landfill site and of developing an appropriate access to the site for the dumping vehicles. These concerns were in fact addressed by both the Commission and the EPD.

The voluminous transcript of the hearings before and the deliberations by the Commission portray the Commissioners as concerned citizens and effective public servants. At no time does it appear to this court that the Commission abdicated its responsibility either to the public at large, to the particular concerned citizens or to the petitioners. Rather, it appears to this court that the Commission carefully and thoughtfully addressed a serious problem and that it made a decision based upon the merits and not upon any improper racial animus.

For all the foregoing reasons, this court determines that plaintiffs have not been deprived of equal protection of the law. Judgment, therefore, shall be entered for defendants.

SO ORDERED.
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #A.  
You are: ●a homeowner in the neighborhood
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #B.
You are: ●the mayor
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #C.  
You are: ●the promoter of the project
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #D.  
You are: ●a truck driver who lives nearby
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #E.  
You are: ●a storeowner in the community, member of the chamber of commerce
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #F.  
You are: ●a labor organizer
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #G.  
You are: ●a representative of the governor’s office, eager to enhance revenues
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #H.  
You are: ●a representative of the EPA, just visiting
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #I.  
You are: ●a state land-use agency representative.
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #J.  
You are: ●a representative of a national environmental group
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #K.  
You are: ●a local religious leader
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #L.  
You are: ●a school teacher
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Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #M.  
You are: ●your choice

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #N.  
You are: ●a local environmental group representative
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Mullis Toxics Simulation

We are in the state of:

[blue=Minnesota]; [yellow= New Jersey; [pink= Wisconsin; [green=Massachusetts]; [white=no statute]

ROLE #O.  
You are: ●a local agent for the project promoter, an ex-president of the local chamber of commerce
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
� Taken from Luke W. Cole, Empowerment as the Key to Environmental Protection: The Need for Environmental Poverty Law, Ecology Law Quarterly, 1992. This paper presents a thoroughly supported argument that environmental and poverty law must combine as disciplines if the systemic ills that lead to environmental racism are to be cured. 


� Among the catalogue of environmental justice settings:


• Physical taking of low-income and/or minority communities through eminent domain such as the Poletown and Overton Park cases


•The effects of pesticides on migrant workers in the California grape-growing regions 


•Disproportionate environmental exportation of toxic and other wastes to Third World countries for disposal


• Discrimination against the indigenous peoples of an area, such as the HydroQuebec Power Project in James Bay, PQ.


• The physical location of hazardous-waste treatment, storage and disposal facilities


• The high frequency of heavy industry and hazardous waste facilities located in or near low-income/racial minority neighborhoods


• Accusations of racism within the environmental movement, including predominately white, middle and upper class membership in environmental organizations, hiring biases within environmental agencies and organizations, and claims that the environmental movement is a movement out of touch with the people it should be working with and for on a daily basis.


� The “Group of Ten” that has built so much of environmental law are the Sierra Club, Sierra Club Legal Defense Fund, Friends of the Earth, Wilderness Society, National Audubon Society, Natural Resources Defense Council, Environmental Defense Fund, National Wildlife Federation, Izaak Walton League , and National; Parks and Conservation Association.


� Putrescible waste was described as waste such as household garbage which decomposes rapidly, thus requiring immediate cover. Non-putrescible waste was described as non-garbage waste, like wood, wood by-products, paper and corrugated products, packaging, metal goods, tires and refrigerators.


� Each Commissioner articulated his or her position on the record. Each Commissioner noted the difficulty of the decision. Mr. Pippinger emphasized the forthright approach taken by petitioner and the approval given by the Environmental Protection Division for the proposed landfill. He stated that his decision to vote in favor of the application was based upon “all of the details [,] the use of the land and the facts and conclusions that I have gleamed (sic) out of this.” Commissioner Ingram voted “no” on petitioners’ application, citing the need for a comprehensive approach to the waste problem and the impropriety of reconsidering petitioners’ application after initially denying same. Chairperson Cullinan voted in favor of petitioners’ application, and he stated as follows: “We can’t rule on sites until they are brought to use. This site was brought to us.... If others are brought to us in North Macon, South Macon, West Macon, we have to be as deliberative and as thoughtful and make an independent assessment there to see whether in fact the land use is adequate.” The motion to approve petitioners’ application carried three votes to one vote.


� The court further finds it clear that the Commissioner’s decision to approve petitioners’ application is not a “single invidiously discriminatory act” which makes the establishment of a clear pattern unnecessary. See Village of Arlington Heights, 429 U.S. at 266 n. 14.


� Several of the articles date from the late 1950’s and the early 1960’s. At least one article dates from 1940, and another dates from 1950. Those articles printed in the past fifteen years or so received primary consideration by the court as more representative of the Commission’s activity. However, the court read each article.


� The court believes this evidence is more probative of the “historical background of discrimination” than it is indicative of the specific sequence of events leading up to the challenged decision. Even considered in the historical context, the statement neither admits nor indicates that such discrimination existed in the Commission itself.


� See Village of Arlington Heights, 429 U.S. at 267.
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