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On May 31, 2011, New York State Attorney General Eric Schneiderman filed suit against a group of federal agencies, including the Army Corps of Engineers, in the U.S. District Court for the Eastern District of New York.
 The suit seeks to compel the preparation of an environmental impact statement before defendants’ approval of new regulations allowing extraction of natural gas from land in the Delaware River Basin, a 13,539 square mile watershed located in New York, Pennsylvania, New Jersey, and Delaware. The case is noteworthy not only for its concern with the controversial gas extraction technique known as hydraulic fracturing, but also for its potential to implicate often-overlooked doctrine surrounding the Constitution’s Compact Clause.
 

What is Hydraulic Fracturing?

Hydraulic fracturing, also called fracking, fraccing, or hydrofracking,
 is a method for extracting resources such as oil or natural gas from geological formations whose characteristics would make extraction impossible or economically infeasible by traditional drilling methods. It is typically used in formations of dense, minimally porous rock through which the gas resource can not easily flow. By pumping fluids into a drilled well at extremely high pressures, existing fractures in the rock can be expanded, and new ones induced, ultimately allowing the resource trapped within the rock to percolate to low-pressure withdrawal points. 

The hydraulic fracturing method involves several steps. First, a wellbore is drilled, using substantially the same methods as conventional drilling. Next, a mixture of fracturing fluids and solids is pumped into the well through pressurized pumps, at pressures ranging anywhere from 100 to 20,000 pounds per square inch.
 The force causes the rock to fracture, propelling the mixture into the fractures. The solids, typically consisting of sand or synthetic ceramics, are called “proppant”; their purpose is to remain in and prop open the newly-created fractures and create a porous medium through which the resource can flow and be extracted. Finally, the fracturing liquids are pumped back out to the surface, and retrieval equipment is installed at the head of the well to extract the resource. 

(Some very useful illustrative graphics for conceptualizing the technology of hydraulic fracturing are available online.
)

The idea of fracturing a well to increase resource flow originated in the 1860s, when explosive nitroglycerin was used to break up dense rock formations deep within a well. In the 1930s, research demonstrated the possibility of using injected acids to open fractures. However, it was not until the development of the Hydrafrac process, shortly after World War II, that hydraulic fracturing came into widespread commercial use in the United States. The Hydrafrac process, which used napalm as its fracturing fluid, was developed in 1947 by Stanolind Oil and Gas Company. This new process proved wildly successful in the oil industry, increasing production an average of 75%
 (and nearly doubling the revenues of the process’ exclusive licensee, Halliburton, in just two years).
 Within a decade, the practice was widespread within the oil industry.

The usage of hydraulic fracturing to recover natural gas has risen dramatically in the United States in the last decade.
 Driven by rising fossil fuel costs, political concerns over reliance on foreign energy supplies, and desire for alternative fuels, natural gas sources once considered economically non-viable are now being explored with renewed enthusiasm. Chief among these “unconventional” sources is shale gas, which is bound up in layers of fine sedimentary rock with low permeability. This low permeability necessitates the use of hydraulic fracturing, combined with new techniques in horizontal drilling, in which the well is first drilled down into the earth and then shifts to run horizontally through a bed of shale, to produce usable amounts of gas. These advances have led government and industry analysts to dramatically increase their estimates of recoverable gas reserves in the United States, and domestic shale gas production increased 14-fold between 2000 and 2010.
 A Department of Energy report estimates that shale gas will account for 47% of domestic gas production by 2035, up from 16% in 2009.
 They have also made the United States the largest user of hydraulic fracturing; an estimated 85% of all fracturing operations are located in the United States, and unconventional gas wells account for 36% of the fracturing operations in the United States, compared to 10% in Canada and 3% in the rest of the world.

The Environmental Effects of Hydraulic Fracturing

As shale gas production has increased, so too has concern about the environmental effects of this process, especially with the discovery of rich shale reserves near densely populated areas in the northeastern United States.

The primary area of environmental concern has been water pollution. The typical fracturing operation for a single well involves 4.5 million gallons of water over a relatively short time,
 which must be drawn from local water supplies or transported to the drill site through other means, with significant effects on downstream turbidity, flow, and temperature and erosion of the surrounding soil at the withdrawal site. Perhaps more concerning is the series of consequences that occur with that water after it has been mixed with other substances and pumped into the well. Some of the fracturing mixture is pumped out of the well after fracturing (termed “flowback”), but disposal methods for that material vary widely, and often allow this material to escape into the environment. Additionally, between 20% and 85% of the mixture may remain in the well, where it seeps into the surrounding geology (termed “leakoff”), and thence into groundwater, where it travels wherever the subsurface water may flow. In addition to the water and proppant that make up the majority of the fracturing mixture, both flowback and leakoff contain a significant number of different chemical additives designed to facilitate the fracturing. These additives vary in volume (0.5%-2% of the total mixture by weight) and content from operation to operation, depending on the local geology and other factors, but can include formaldehyde, hydrochloric acid, benzene, bactericides, diesel fuel, methanol, surfactants, foams, and radioactive tracers. This can amount to tens of thousands of gallons of additives alone remaining in the ground for each well, many of them carcinogenic, toxic, or otherwise hazardous.

A 2010 report by staff of a U.S. House of Representatives Committee
 found that 780 million gallons of 2,500 different additives, containing 750 different chemicals, were used in hydraulic fracturing operations in the United States between 2005 and 2009. Of these 750 chemicals, 29 were listed as hazardous pollutants under the Clean Air Act, regulated under the Safe Drinking Water Act, and/or known or suspected human carcinogens.
 Additionally, the report found that the companies performing the fracturing, as well as those producing the additives themselves, often avoided accurate disclosure of their contents by claiming trade secret exemptions.
 

Because of the interrelated and often unpredictable nature of underground geology and hydrology, the injected foreign materials can migrate to bodies of water, aquifers, underground sources of drinking water, and surface soil. Numerous reports of adverse ecological and health effects have been reported in areas surrounding fracturing sites, including massive fish and wildlife dieoffs; flammable gas bubbling up through streambeds; drinking water being rendered unpalatable, undrinkable, and in some cases flammable; unexplained human symptoms ranging from headaches and nosebleeds to cancer, chronic pains, and neurological symptoms; and fatal explosions due to methane buildup.
 Though gas companies routinely deny a link between these occurrences and their operations, they are at very least a cause for concern, and highlight the necessity of empirical and comprehensive environmental impact studies. 
In addition to water and soil pollution, significant concerns exist over the potential for air pollution, which may emanate from any of four possible sources. First, during the drilling and fracturing process, underground gases, including methane, carbon monoxide, and hydrogen sulfide, may vent into the air. Second, at some wells, the flowback recovered from the well is disposed of by evaporation, directly distributing many volatile chemicals into the air. Third, the post-extraction processing of the gas at the well site involves condensation tanks that separate the gas from liquid, but regularly allow large amounts of hydrocarbons and greenhouse gases to escape. Fourth, the fracturing process requires a massive expenditure of energy, both for the drilling and production of the necessary pressures and for the transport of hundreds of truckloads of water, proppant, and additives to and from the well site; most of this is in the form of diesel or gasoline engines. Together, these four sources can contribute significant amounts of methane, nitrogen oxides, volatile organic compounds, benzene, toluene, ethyl benzene, xylenes, carbon monoxide, sulfur dioxide, ozone, hydrogen sulfide, and other compounds into the atmosphere.
 One study suggests that, when these emissions are factored in, the greenhouse gas footprint of natural gas produced by hydraulic fracturing may actually be 20%-100% greater than that of coal.

Given the potential for serious environmental and health hazards presented by hydraulic fracturing, one might expect a stringent regulatory response on the federal level. However, a number of statutes,
 many of them contained in the Energy Policy Act of 2005,
 specifically exempt fracturing and related processes from key provisions of the Safe Water Drinking Act,
 Clean Water Act,
 Resource Conservation and Recovery Act,
 Comprehensive Environmental Response, Compensation, and Liability Act,
 and National Environmental Policy Act,
 significantly limiting the ability of the federal government to study, regulate, and prevent potential environmental damage from hydraulic fracturing. Consequently, regulation often falls to the very mixed proposition of the states, or to private action through common-law remedies.

It is against this historical, environmental, and regulatory background that N.Y. v. U.S. Army Corps of Eng’rs was filed. The litigation was triggered by a proposed ruling of the Delaware River Basin Commission (DRBC), an interstate body with authority for the management of the Delaware River Basin. The proposed rule, issued on December 9, 2010, would clear a significant hurdle for the commencement of widespread hydraulic fracturing in the Delaware River Basin, the four-state watershed of the largest un-dammed river east of the Mississippi. If finalized, it would grant their approval for the drilling of up to 18,000 wells in that watershed.
 Concerned with environmental impacts, including the possibility of damage to the source of nearly half of New York City’s drinking water, the State of New York has asked that the DRBC prepare an environmental impact statement (EIS) under the National Environmental Policy Act of 1969 (NEPA) before issuing its final rule, and has filed suit in the Eastern District of New York to compel DRBC to do so. The suit is significantly complicated by the fact that the DRBC is organized as an interstate compact, a potentially powerful but little-understood and little-utilized tool by which individual states can band together to work toward common regional objectives.

Compact Clause Doctrine

At its simplest, an interstate compact is a contractual agreement between two or more states to work collectively toward a defined common goal. The roots of the compact device can be traced to colonial America. During the colonial period, the location of geographic boundaries was a common source of conflict between neighboring colonies. Because the individual colonies under royal charters were not granted the authority to manage intercolonial affairs, the resolution of these disputes formally required the intervention of the King. That lack of colonial authority continued into the first years after the Declaration of Independence. Naturally this arrangement lacked the flexibility and regional understanding necessary to resolve many issues, and by the time the Articles of Confederation were drafted, the need for a more dynamic mechanism of conflict resolution allowing for interstate agreements had become apparent. At the same time, though, the framers of the Articles were concerned that the stability of the federal system could be threatened if individual states held an unlimited power to confederate and form alliances. Thus the Articles, and later the Constitution, granted the states the right to form interstate compacts with one another, but limited these rights by requiring federal congressional consent. The U.S. Constitution embodies this restrictive permission in the Compact Clause of Article 1, Section 10: 

“No State shall, without the Consent of Congress, lay any duty of Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.”
 

Interstate compacts were seldom used during the 18th and 19th centuries (almost exclusively to settle boundary disputes), and their use largely conformed to a strict reading of the Clause and its requirement of congressional consent. However, the beginning of the Progressive era in the 1890s marked a notable upturn in the use of compacts.
 Compacts moved beyond their original subject matter of geographic borders, being used to solve broader regional concerns such as the management of shared water resource or public works projects spanning an interstate border. At the same time, the typical nature of compacts shifted from “one-time” agreements, by which an issue would be settled and not need to be revisited, to ongoing projects requiring the creation of lasting administrative bodies.

Along with the increased usage of interstate compacts came a relaxed interpretation of the Compact Clause and its requirement for congressional consent. In some cases, courts found that, although an interstate compact existed, its particular design and function did not require any congressional consent.
 In other cases, congressional consent was found to have been implied by acquiescence despite the absence of formal consent.
 The modern understanding of what does and does not require consent was framed by the U.S. Supreme Court in Virginia v. Tennessee, which stated that congressional consent was only required where the compact in question was “directed to the formation of any combination tending to the increase of political power in the States, which may encroach upon or interfere with the just supremacy of the United States.” In other words, compacts have generally been tolerated so long as they did not encroach upon areas traditionally within federal control. This jurisprudential framework has endured,
 and has been expanded such that violation of the Compact Clause will only be found when the compact in question not only encroaches upon traditionally federal areas, but does so in a manner that grants the compact’s administrative body legally binding authority beyond what the states themselves could possess in the absence of the compact, and that actively weakens federal supremacy in those areas. Given this high threshold, legislatures and courts have often been reluctant to inquire into seemingly clear prima facie violations.
 The majority of case law and academic attention related to Compact Clause doctrine has centered around this issue of congressional consent. 

N.Y. v. U.S. Army Corps of Eng’rs 

The DRBC was formed in 1961 by act of Congress and signed into law by President Kennedy.
 Upon its creation, the DRBC took the place of the haphazard system of administrative entities scattered across scores of local, state, and federal agencies that had previously managed the Delaware River Basin watershed. In short order, the DRBC became an example for just how effective and powerful an interstate compact could be. As one of the first major government entities to address the problem of water pollution and management, it provided the model for similar water-management compacts nationwide, and its projects have notably improved many of the conditions of the watershed.
 

One notable aspect of the DRBC is the presence of federal participation. Previous compacts had had federal consent, but the federal government generally had little firsthand involvement in their operation. By contrast the DRBC is structured as an equal partnership between the four member states (New York, Pennsylvania, New Jersey, and Delaware), represented by delegates of their respective governors, and the federal government, represented by a federal employee appointed by the President and serving at the President’s pleasure. While this sort of arrangement is not unusual for compacts today, the DRBC was the first compact to include such direct federal involvement, marking a new era in interstate compacts.

Because of this level of federal involvement, and because the DRBC was formed in this structure by act of Congress, the usual issue of congressional consent is not present in this case. Instead, however, the federal involvement presents a fairly novel question: Just how “federal” is the DRBC? 

The answer to this question will likely determine the disposition of the case. New York’s complaint alleges that the DRBC’s proposed ruling requires a NEPA EIS. Under NEPA’s § 102(2)(c), an EIS is required to be included in “every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment.”
 However, this section only binds agencies of the federal government, a description that, as discussed below, may or may not apply to the DRBC. Consequently, the suit does not name the DRBC itself as a defendant, but focuses more narrowly upon its one federal representative, U.S. Army Corps of Engineers Brigadier General Peter A. DeLuca, and a group of federal agencies that Gen. DeLuca is alleged to report to and represent in the DRBC.

In a letter to A.G. Schneiderman dated shortly before the filing of the suit, Gen. DeLuca states his belief that neither the DRBC itself, nor he as the federal representative, is bound by NEPA’s EIS requirements:

While we share and understand your concerns about the environmental issues surrounding proposed development in the Delaware River Basin, the DRBC itself is not a federal agency subject to NEPA, and the mere participation of a federal officer in the DRBC regulatory process does not constitute a federal action. We therefore believe that the federal commissioner is neither required to produce, nor has the statutory authority to perform, a study under NEPA as part of this process.

Is the DRBC Itself a Federal Agency and Therefore Bound by NEPA? 

Perhaps based on strategic assumptions,
 New York has chosen not to pursue the avenue of suing the DRBC directly, so the suit avoids an analysis of whether the DRBC itself is subject to NEPA. Arguments over the DRBC’s federal nature nevertheless present a strong potential basis for requiring an EIS, a useful perspective on the hydraulic fracturing EIS claim, and an interesting window into the curious hybrid nature of interstate compacts. 

Once Congress grants its approval to a compact, the text of that compact becomes federal law, enforceable through the Supremacy Clause.
 An agreement substantially created by state entities thus becomes federal law. In instances where the text of the compact allows member states to repeal a compact or modify its terms after its initial passage, those modifications also become federal law without further congressional consent – a unique circumstance in which a federal statute can be directly affected by states’ combined legislative action. That said, the fact that the terms of a compact become federal law does not necessarily mean that any administrative bodies created by the compact are federal agencies.

Ultimately, the question of an interstate compact agency’s federal nature may come down to opposing philosophical or ideological viewpoints. In the broadest sense, the presence of congressional consent that enables a compact can be viewed on one hand as Congress saying, “we relinquish the federal monopoly on regulating this field to the compact states,” and on the other as “we approve this compact, and hereby incorporate throw our weight behind it.” In the DRBC’s case, the Compact’s direct federal funding and federal participation suggest that the latter view is more appropriate. This is further supported by statute, case law, and the history surrounding the DRBC. 

A review of the statutory text of the compact that created the DRBC supports the view that it should be considered a federal agency for NEPA purposes. Section 2.1 states that “[t]he Delaware River Basin Commission is hereby created as a body politic and corporate, with succession for the duration of this compact, as an agency and instrumentality of the governments of the respective signatory parties,”
 while Section 1.2(h) defines “signatory party” as “a state or commonwealth party to this compact, and the federal government.”
 The DRBC is also referred to indirectly as a federal agency in 15.1(o): “Neither the Compact nor this Act shall be deemed to enlarge the authority of any Federal agency other than the commission.”
 Interestingly, this definition is scaled back somewhat in Section 15.1(m) of the same document,
 which lists a handful of statutes for whose purposes the DRBC is not to be considered a federal agency. Notable among these is the Administrative Procedures Act and a number of procedural statutes relating to bringing suit against the United States. However, NEPA is not among them (since it was enacted eight years later), nor is any precursor to NEPA or any other statute relating to environmental concerns or having obvious applicability to NEPA on its own terms; thus, this list would seem to strengthen, not weaken, the argument for the applicability of NEPA to the DRBC (keeping in mind the edict expressio unius est exclusio alterius). 
However, the DRBC has in recent years adopted a reading of the text of the Compact that refutes the applicability of NEPA and analogous federal laws. In a January 21, 2009 response to public comments, the DRBC outlined its belief that it is not subject to NEPA:

The DRBC is a federal interstate compact agency, and in the view of today’s Commission, it is not a federal agency for purposes of NEPA. Among other reasons, the Commissioners base this view on the fact that DRBC action requires a majority vote of the five Commissioners, four of whom are state governors. Although the Commander of the North Atlantic Division of the U.S. Army Corps of Engineers represents the federal government on the Commission, as one of five members, he or she does not control DRBC decisions. The Compact explicitly provides that DRBC employees are not federal employees. See Compact, § 15.1(n).

What little case law there is in this area is inconclusive. In Delaware Water Emergency Group v. Hansler, plaintiffs contended that the DRBC was subject to NEPA, a contention that the DRBC did not dispute. However, the court did express its doubts obiter dictum that the DRBC could be considered a federal agency.
 Similarly, in Bucks County Board of Commissioners v. Interstate Energy Co.,
 the court stated that the DRBC “is the federal agency designated to implement NEPA for all projects affecting the Delaware River Basin.” In Borough of Morrisville v. Delaware River Basin Commission, after stating that “[t]he Delaware River Basin Commission is neither wholly a federal agency nor a state one,” the court stated, again in dictum, that a decision by the DRBC had been made in compliance with NEPA, implying that the DRBC falls under NEPA. In contrast, in U.S. ex rel. Blumenthal-Kahn Electric Ltd. Partnership v. American Home Assurance Co.,
 the court stated that the Metropolitan Washington Airports Authority, a compact-created agency with a joint federal-state construction similar to that of the DRBC, was “neither a federal nor a state agency,” and further ruled that it was not a federal agency for purposes of the Miller Act; however, the court relied in its decision on language in the text of the compact that can arguably be distinguished from that of the DRBC’s compact. 
The DRBC’s prior actions also inform the analysis of its federal nature. The DRBC has historically published its findings and its notices of proposed rulemakings in the Federal Register, suggesting some internal sense that the agency’s actions have a federal character. Additionally, as noted in the complaint, in the early years after NEPA came into effect, the DRBC conceded that it was subject to NEPA, amended its prior Rules of Practice and Procedure to comply with NEPA, and began to conduct EISs in compliance with NEPA.
 However, in 1980, the DRBC again amended its Rules of Practice and Procedure to suspend this procedure, citing insufficient funds to allow for EISs, and stating that it would rely instead on other agencies with jurisdiction over the Delaware River Basin to prepare EISs (upon which the DRBC would rely) and act as lead agencies for NEPA purposes.
 In the case at hand, however, it appears that no such agency has been designated as a lead agency, and no such EIS has been prepared. 

Finally, the ways in which the DRBC has interacted with, and been viewed by, other governmental bodies may be illustrative, if not decisive. For example, the Council on Environmental Quality (CEQ), the executive office charged with overseeing the EIS process and assuring NEPA compliance by federal agencies, lists the DRBC in its appendix of agencies having individuals responsible for NEPA compliance and oversight.
 Similarly, the DRBC is listed in the Index of U.S. Government Departments and Agencies on www.usa.gov,
 the official web portal of the federal government. 

Is the DRBC’s Federal Representative Bound by NEPA?

The far more narrow claim being brought in N.Y. v. U.S. Army Corps of Eng’rs (for some reason ignoring the potentially determinative argument that the DRBC itself is a federal agency) is that the NEPA EIS requirement attaches to the DRBC’s federal representative, Gen. DeLuca, himself, requiring him or the federal agencies to which he is linked to perform an EIS before the DRBC can vote an approval of the proposed new fracturing regulations. In answering this question, the court will have to decide whether his participation in the approval process constitutes a major federal action, as in “major Federal action[s] significantly affecting the quality of the human environment.”
 

Gen. DeLuca has stated his view that “the mere participation of a federal officer in the DRBC regulatory process does not constitute a federal action.”
 Clearly, his status as a federal employee via his position in the Army Corps of Engineers is not in question. But does this status penetrate into his participation in the DRBC, such that his actions there are performed in a federal capacity? Section 15.1(n) of the Compact states that DRBC members are not to be deemed offices or employees of the United States,
 and Section 2.4 states that DRBC members serve without compensation.
 However, the federal representative (i.e. Gen. DeLuca) is expressly exempted from this description within the text of 15.1(n). Furthermore, while his work on the DRBC is not directly compensated, it is performed as an obligation of his federal position, for which he does draw compensation. Further contradicting his view, the court in Hansler stated that “to the extent that the United States’ member of the Commission votes in favor of an application or otherwise acquiesces in accordance with the Compact, such approval might be deemed ‘Federal action.’”
 Gen. DeLuca’s position on the DRBC is by Presidential appointment, and is subject to confirmation by the Senate. Given the totality of these circumstances, the most interpretation is that his participation in the DRBC is of a significantly federal character, and not some function auxiliary to and independent of his federal position in the Army Corps of Engineers.

If Gen. DeLuca’s actions are federal, are they major? The answer may depend on the conception of what action, exactly, is in question. 

The CEQ’s guide to interpreting NEPA lists examples of a number of categories of action which can be considered “major Federal action.”
 Among these, the most applicable is “adoption of official policy.”
 However, most of the listed examples assume that the entity whose action is in question and the federal agency are one in the same – for example, Federal Agency X adopting the official policy of Federal Agency X. But assuming, arguendo, that the DRBC is not a federal agency (as the plaintiff apparently has), the action by Gen. DeLuca does not fit as neatly into one of the example categories. Instead, it could be characterized as an example of a federal actor participating in the adoption of the official agency policy of an agency that is not itself federal – Federal Official Y participating in the adoption of the official policy Non-Federal Agency Z – a scenario seemingly unique to the interstate compact context.

If this is the case, then the scope of Gen. DeLuca’s federal action would be limited to his participation in the voting process over the proposed regulation. DRBC actions require a majority vote, with each of the four states and the federal representative having equal weight. Thus, while Gen. DeLuca’s vote does not necessarily directly control the disposition of all such actions, it may significantly influence it, and actually be determinative where the states are equally divided and his vote creates the tiebreaking majority (as appears to be the case with the proposed rules at issue in this case). The defendant will likely claim that the mere act of providing one vote out of five cannot rise to the level of a “major action” – arguing that even if Gen. DeLuca’s act may be a cause-in-fact of the adoption of the regulation, it is not a proximate cause. Direct rebuttal of this conceptualization could prove tricky, as it might require the somewhat perverse outcome-determinative argument that the vote is a major action if it acts as a tiebreaker, but not otherwise.

The plaintiffs’ strongest argument maybe be to conceptualize Gen. DeLuca’s decision as a microcosm of the “adoption of official policy” model outlined in the CEQ’s guidelines: that he, in his position as the federal representative, is acting in a manner analogous to a federal agency, that his decision to vote in approval of the proposed legislation represents the adoption of official policy of that federal agency, and that that decision is potentially significant in its environmental ramifications, thus necessitating an EIS. By showing the issue in this light, the plaintiffs might show Gen. DeLuca’s work not as “mere participation” in a process of a dubious federal nature, but rather as the vital last federal step in a chain of events whose possible impact calls for decisive action, and the last possibility for federal oversight of a potentially dangerous situation, in the form of an EIS.

Conclusion

Hydraulic fracturing is a technology expanding rapidly in the United States, driven by the urgencies of energy demand and pricing, but it raises specters of potentially calamitous collateral damage to the people and resources of the geography they share. In a sensitive area of the Northeast, a significant decision that may open large areas to widespread fracturing with uncertain environmental protections is being made by a four-state interstate compact tasked with managing the Delaware River watershed. The form of the decision, as well as its physical risks, makes the proposed decision complex and challenging.

Though most Americans have never heard of interstate compacts, their lives are considerably impacted by them. Every state in the union is currently a party to at least one compact, ranging in subject matter from the Powerball lottery, drivers licenses, and New York’s Port Authority to the disposal of hazardous nuclear waste. While Compact Clause doctrine has remained obscure and, for the most part, unexamined by courts and academics, N.Y. v. U.S. Army Corps of Eng’rs shows just how complex its analysis can be – and how high the stakes. This may be especially true in the field of environmental law, where states have been increasingly used interstate compacts in the last 50 years in the areas of land and water management, pollution control, and waste management,
 and where emerging challenges have led states to use interstate compacts in new ways.
 

The “supra-state, sub-federal”
 nature of interstate compacts such as the DRBC has obvious advantages in the environmental arena. Because environmental issues seldom conform to geographic borders, addressing them often dictates the coordination of resources and efforts of the multiple states they may affect, and interstate compacts can provide a powerful tool in the environmentalist’s armamentarium. Their use may also allow like-minded regions to spearhead the management of environmental issues that have previously failed to rise to the national conscience in times whose national political climates favor deregulation and decentralization, filling perceived gaps in federal regulation with the next best thing. Properly used, they can take environmental issues out of the costly and adversarial world of litigation and create bodies able to work together to assure mutual benefit from a shared resource;
 indeed, the DRBC itself, which was first proposed in the aftermath of a 1954 Supreme Court battle
 between its constituent states, is evidence of this possibility. 

But with this powerful tool comes the possibility for conflict in a whole new arena, where well-known mechanisms of law and jurisprudence give way to hazy precedent and difficult characterizations; here again, the DRBC illustrates these issues. At their worst, the nature of interstate compacts as neither state nor federal can allow them to act as evasions of the protections that might otherwise apply, binding their constituent states to regulations they might oppose while shielding those regulations from the usual mechanisms of oversight and review. 

In this sense, while N.Y. v. U.S. Army Corps of Eng’rs may threaten to fracture the heretofore beneficial compact from which it arises, its resolution may ultimately prove useful. The power and scope of interstate compacts, coupled with their peculiar position somewhere between the traditional realms of federal and state, makes their murky status ripe for clarification. Whatever the outcome, the case stands to shift Compact Clause doctrine from an odd footnote in the canons of federalism to a clarified role in one of the more contentious and potentially hazardous environmental issues of its day.
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