Chapter 4 - Add a new Part D. Mass Toxic Torts – A Challenge for Common Law Litigation 

The materials on causation, both in regard to GHG public nuisance suits and in toxic torts, demonstrate that traditional tort concepts that grew out of a far less complicated age do not easily accommodate all of the kinds of tort actions that are being brought to court in modern times.  Mass toxic exposures to asbestos and environmental disasters such as the Gulf Deepwater Horizon blowout in 2010, by their sheer immensity and the vast segments of the population who are affected in a myriad of ways challenge the legal system’s resources when translated into tort litigation.  In the main, the legal issues that are explored in those cases differ little from the legal issues in most tort and toxic tort cases, but the volume of claims requires effort directed at limiting duplicative litigation of the common issues thousands upon thousands of times.  Most of the legal responses to those problems are procedural, growing out of class action practice into what now is more generally termed “complex litigation.”  While most of those procedural developments are beyond the scope of this book, recounting some aspects of the Gulf Deepwater Horizon blowout litigation offers a glimpse into the dual truths, that the common law and environmental litigation more generally do an amazingly good job of providing remedies to victims, while at the same time those same processes remain very inefficient ways of remediating the losses. 


1.  The Litigation and Liability Track

In re: OIL SPILL BY THE OIL RIG “DEEPWATER HORIZON” IN THE GULF OF MEXICO, ON APRIL 20, 2010.

United States Judicial Panel on Multidistrict Litigation, MDL No. 2179, 731 F.Supp.2d 1352 (2010) 

TRANSFER ORDER
JOHN G. HEYBURN II, Chairman.

Before the entire Panel: Before the Panel are four motions that collectively encompass 77 actions: 31 actions in the Eastern District of Louisiana, 23 actions in the Southern District of Alabama, ten actions in the Northern District of Florida, eight actions in the Southern District of Mississippi, two actions in the Western District of Louisiana, two actions in the Southern District of Texas, and one action in the Northern District of Alabama, as listed on Schedule A.

The background of this docket is well known. On April 20, 2010, an explosion and fire destroyed the Deepwater Horizon offshore drilling rig approximately 130 miles southeast of New Orleans and approximately 50 miles from the Mississippi River delta. The explosion killed eleven of the 126 workers on the rig, which eventually sank in approximately 5,000 feet of water. Through mid-July, crude oil gushed from the site in unprecedented amounts. Although the leaking well is now capped, the spill's effects are widespread, with oil reported to have come ashore in Louisiana, Mississippi, Alabama, Florida, and, most recently, Texas. Its full impact on the lives and livelihoods of tens of thousands of Americans, especially those living in or near the Gulf of Mexico, is as yet undetermined. [Parties in some of the cases moved, pursuant to 28 U.S.C. §1407 to centralize the actions.]

The actions before the Panel indisputably share factual issues concerning the cause (or causes) of the Deepwater Horizon explosion/fire and the role, if any, that each defendant played in it. Centralization under Section 1407 will eliminate duplicative discovery, prevent inconsistent pretrial rulings, including rulings on class certification and other issues, and conserve the resources of the parties, their counsel, and the judiciary. Centralization may also facilitate closer coordination with Kenneth Feinberg's administration of the BP compensation fund. In all these respects, centralization will serve the convenience of the parties and witnesses and promote the more just and efficient conduct of these cases, taken as a whole.

We also conclude that it makes sense to include the personal injury/wrongful death actions in the MDL. These actions do overlap factually with the other actions in this docket, and, indeed, plaintiffs in two of the three constituent personal injury/wrongful death actions specifically argue in favor of such inclusion, as do responding defendants. While these actions will require some amount of individualized discovery, in other respects they overlap with those that pursue only economic damage claims. The transferee judge has broad discretion to employ any number of pretrial techniques-such as establishing separate discovery and/or motion tracks-to address any differences among the cases and efficiently manage the various aspects of this litigation. 

Similarly, we do not find any strong reasons for separate treatment of claims brought under the Oil Pollution Act (OPA). In our judgment, carving out the OPA claims would only complicate matters, and denying centralization altogether is not a viable option. To the extent that non-compliance with the OPA's presentment requirement becomes an issue, failure to include OPA claims in centralized proceedings would raise the prospect of multiple inconsistent rulings on that issue. 

Finally, the limitation proceeding brought by certain Transocean entities and currently pending in the Southern District of Texas is a potential tag-along action in this docket, and will be included on a forthcoming conditional transfer order (CTO). Although our preliminary assessment is that the action should be included in the centralized proceedings, we do not prejudge the matter. Once the CTO issues, the parties are free to object to the action's transfer. 

Commentary and Questions:

1.  Where to consolidate the case.  The other major issue faced by the multidistrict panel was choosing a court in which to consolidate the cases and selecting a judge.  The panel chose the Eastern District of Louisiana and assigned the case to Judge Carl Barbier.  That last matter was complicated by the fact that most of the judges in that district and in the affected region were forced to recuse themselves due to conflicts of interest related to owning interests in either potential claimants or defendants.

2.  How Judge Barbier chose to manage the case.  Judge Barbier made several major procedural decisions regarding management of the centralized case.  Most fundamentally, in Pretrial Order No. 11 (Case Management Order No. 1), October 19, 2010, Judge Barbier created several “pleading bundles” for the purposes of filing master complaints, answers, and any Rule 12 motions.  To further streamline the proceeding in each bundle, the judge appointed legal steering committees that would make the decisions about how to represent the interests of the competing parties in each of the pleading bundles.

3.  An early ruling dismissing private claims for injunctive relief as ongoing violations of federal statutes.  On June 16, 2011, Judge Barbier dismissed the Master Complaint in pleading bundle D-1, which involved requests by private plaintiffs for injunctive relief under a variety of federal statutes, including the Clean Water Act, CERCLA, and EPCRTKA. See, In re: OIL SPILL BY THE OIL RIG “DEEPWATER HORIZON” IN THE GULF OF MEXICO, ON APRIL 20, 2010, 2011 WL 2448206 (E.D.La.). The court offered three separate grounds supporting its decision.  First, there was no longer an ongoing violation or likelihood of renewed violation of those statutes now that the well had been permanently sealed and was no longer discharging oil into the Gulf of Mexico.  Those same facts, plus defendants’ clean up obligations being enforced by federal agencies, provided two additional grounds for dismissal, one based on mootness and the other based on a lack of redressibility which indicated a lack of standing.

4.  Deepwater Horizon blowout liability and damages.  For a recounting of a variety of liability issues surrounding the Deepwater Horizon blowout, see, Ruwantissa Abeyratne, The Deepwater Horizon Disaster--Some Liability Issues, 35 Tul. Mar. L.J. 125 (2010).  For a recounting of a variety of damage and remidial issues surrounding the Deepwater Horizon blowout, see, Robert Force, Martin Davies, Joshua S. Force, Deepwater Horizon: Removal Costs, Civil Damages, Crimes, Civil Penalties, And State Remedies In Oil Spill Cases, 85 Tul. L. Rev. 889 (2011).

5.  Preventing disasters and other lessons learned from BP and Exxon Valdez.  For almost two decades Professor Zygmunt Plater has been deeply involved in assisting the victims of Exxon Valdez in their efforts to recover damages.  He has considered both the climate of laxity that permitted both events to occur and drawn other conclusions regarding the common aspects of these two massive oil spills and the legal proceedings surrounding them. See, Zygmunt J.B Plater, The Exxon Valdez Resurfaces in the Gulf of Mexico ... and the Hazards of “Megasystem Centripetal Di-Polarity”, 38 Boston College Environmental Affairs Law Review 389 (2011); see also, Zygmunt J.B. Plater Learning From Disasters: Twenty-One Years After The Exxon Valdez Oil Spill, Will Reactions To The Deepwater Horizon Blowout Finally Address The Systemic Flaws Revealed In Alaska?, 40 Environmental Law Reporter 11041 (2010). 
_______________________

2.  The Gulf Coast Claims Facility (GCCF)

Under the Oil Pollution Act, the United States can designate a “responsible party.” In the Deepwater Horizon blowout, the responsible party is British Petroleum (BP).  Pursuant to that statute, up to a statutory limit, a designated responsible party is required to 0“establish a procedure for the payment or settlement of claims for interim, short-term damages.” 33 U.S.C. § 2705(a).  BP did this, and as explained in the following ruling by Judge Barbier, BP did more than that in setting up the Gulf Coast Claims Facility (GCCF), which endeavored to settle OPA and non-OPA claims on behalf of BP.  Additionally, BP expressly waived the $75 million limit of liability under OPA §2704(a)(3), and set up a fund of $20 billion from which the GCCF could pay claims.

In re OIL SPILL BY THE OIL RIG “DEEPWATER HORIZON” IN THE GULF OF MEXICO, ON APRIL 20, 2010, 2011 WL 323866 (E.D.La.)

Applies to All Cases.

CARL J. 

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0164550501&FindType=h"
BARBIER, District Judge.

Before the Court is Plaintiffs' Motion to Supervise Ex Parte Communications with Putative Class (Rec.Doc.912), as well as several responses … 

The Oil Pollution Act of 1990 (“OPA”) requires BP, as the designated “responsible party” for the Deepwater Horizon oil spill, to “establish a procedure for the payment or settlement of claims for interim, short-term damages.” 33 U.S.C. § 2705(a). In the initial months after the casualty, BP began to directly receive and pay interim claims arising from the oil spill. To assist in handling claims, BP contracted with one or more claims adjusting firms. Subsequently, on June 16, 2010, the White House issued a Press Release announcing that an “Independent Claims Facility” and a $20 billion escrow fund would be established by BP to fulfill these and other legal obligations of the company. The Claims Facility was to be responsible for developing and publishing standards for recoverable claims, under the authority of Ken Feinberg, who would serve as an independent administrator. BP announced that effective August 23, 2010, the Gulf Coast Claims Facility (“GCCF”), spearheaded by Mr. Feinberg and his law firm, would replace the original BP claims process and perform BP's obligations under OPA with respect to private economic loss claims. Although a formal Trust Agreement was executed to establish the escrow fund, the nature of the relationship between BP and the GCCF and Mr. Feinberg remains a disputed issue.

In their instant Motion, Plaintiffs request that the Court oversee or supervise communications between the GCCF and putative class members to ensure that communications are neither misleading nor confusing.

PARTIES' ARGUMENTS
First, Plaintiffs argue that the GCCF is indistinguishable from BP-explaining, for example, that BP created the GCCF, that BP still retains some level of control over the GCCF, and that the GCCF is BP's agent for the purpose of satisfying BP's role as the “responsible party” under OPA. Accordingly, Plaintiffs argue that the Court should require changes to the GCCF communications that Plaintiffs perceive to be misleading and confusing. Specifically (in their most recent submission, Rec. Doc. 1061), Plaintiffs argue that the Court should order that BP Defendants, Mr. Feinberg, the GCCF, or their representatives:

• Refrain from contacting directly any claimant that BP and/or the GCCF knows or reasonably should know is represented by counsel, including, but not limited to, any person or entity who has filed a lawsuit or submitted a PPF, a Short-Form Joinder, a GCCF Claim, or a BP Claim that reflects representation by an attorney.

• Refrain from referring to the GCCF, Mr. Feinberg, or Feinberg Rozen, LLP (or their representatives), as “independent” or “neutral,” and should further:

• Affirmatively state (on the website, Release, and in all communications-written, oral, and electronic) that a lawyer of the claimant's choice should be consulted before accepting a final offer or signing a Release;

• Affirmatively state that punitive damages (and/or additional damages) may be available in litigation, but are not being recognized or paid by the GCCF;  …

• Affirmatively advise claimants (on the website, Release, and in all communications) of the pendency of the MDL 2179 litigation, the availability of Short-Form Joinders (without the need of an attorney or the payment of a filing fee), and the existence of the Liability/Limitation/Test Case Trial in February 2012 in New Orleans;

• Affirmatively advise (on the website, Release, and in all communications) the putative class and claimants that pro bono attorneys or community leaders retained to assist claimants in the GCCF process are being compensated directly or indirectly by BP, and are not “independent.” …

BP counters that Plaintiffs' requested relief contravenes the extra-judicial process statutorily mandated by OPA. Because Plaintiffs do not contend that they have exhausted the OPA's claims process (by fulfilling the presentment requirement), BP argues that Plaintiffs cannot bring a valid court action. Next, BP takes the position that Plaintiffs' requested relief is an unconstitutional prior restraint on speech protected by the First Amendment and authorized by OPA.  … BP argues that Plaintiffs have not provided any evidence that putative class members misunderstood GCCF publications or felt coerced. BP also argues that Mr. Feinberg's and the GCCF's speech is non-commercial expression entitled to full protection under the First Amendment-as Mr. Feinberg and the GCCF are implementing public policy established by Congress and the President and are not acting on behalf of a client. BP draws a distinction between cases that Plaintiffs cite for the proposition that courts can interfere with communications to members of a putative class-in Plaintiffs' cases, defendants were in ongoing business relationships with the defendants; whereas, the GCCF has had no prior relationship with claimants. Rather than monitor Mr. Feinberg's speech, BP urges Plaintiffs to exercise their own First Amendment rights-a step that BP explains Plaintiffs are already taking by airing their concerns through the local and national media.

Furthermore, BP maintains that Mr. Feinberg and the GCCF are independent decision-makers as to OPA claims. Although the GCCF is funded by BP and has a contract with BP, Feinberg Rozen, LLP makes OPA claims decisions subject to the legal parameters of OPA. BP insists that Mr. Feinberg is solely responsible for administering the GCCF, that he developed the protocols and Release, and that he does not report to BP. BP argues that these facts more than satisfy the definition of an independent contractor … (which provides that an independent contractor works according to his own methods and without direct supervision). …

OPA contemplates that the responsible party will “establish a procedure for the payment or settlement of claims for interim, short-term damages.” 33 U.S.C. § 2705(a). If the responsible party decides to have a third party accomplish this obligation, the assumption is that the third party is an extension or agent of the responsible party-as was the situation prior to the creation of the GCCF when BP used claims-adjusting firms to handle claims. If, however, the responsible party decides that an “independent” and “neutral” or other hybrid entity is to fulfill its OPA claims obligation, it is incumbent on the responsible party to disclose the nature of its relationship to this entity and the precise role of the entity. Otherwise, the default assumption applies that the claims are being handled by the responsible party itself. …

This Court encourages and commends any claims process that will fairly, quickly, and efficiently resolve claims in this litigation. Innovative and thoughtful procedures are to be encouraged. Those procedures must, however, be fully transparent so that claimants can evaluate them appropriately. The Court recognizes and appreciates the enormity of the undertaking of Mr. Feinberg and does not intend to impede or interfere with his ability to fairly and efficiently process claims.

After reviewing the facts and submissions by the parties, the Court finds that BP has created a hybrid entity, rather than one that is fully independent of BP. While BP may have delegated to Mr. Feinberg and the GCCF independence in the evaluation and payment of individual claims, many other facts support a finding that the GCCF and Mr. Feinberg are not completely “neutral” or independent from BP. For example, Mr. Feinberg was appointed by BP, without input from opposing claimants or the Plaintiffs' Steering Committee, and without an order from the Court. Mr. Feinberg is not a true third-party neutral such as a mediator, arbitrator, or court-appointed special master.

BP pays Mr. Feinberg and his law firm a flat fee each month, pursuant to a written contract which outlines his duties and responsibilities in great detail. This Contract is a private one between only BP and Feinberg Rozen, LLP-the United States is not a party to this Contract. Mr. Feinberg and Feinberg Rozen, LLP provide claim intake, claim review, claim evaluation and claim settlement and payment services. BP decided the amount and manner in which it funded the GCCF through this trust agreement. BP is given monthly reports regarding distributions made to GCCF beneficiaries, and Mr. Feinberg states that in administering the fund, the GCCF has no conflicts of interest; that it will hold all client information in confidence; that it cannot reveal any confidential information relating to the GCCF without giving BP prior notice so that BP can seek a protective order; that all information gathered from claimants will be turned over to BP, with no restrictions as to its use. [Other aspects of the BP-Feinberg relationship are omitted.] 

The GCCF is settling claims against BP under OPA, but also attempting to settle claims that fall outside of OPA, such as personal injury and death claims. ( “Gulf Coast Claims Facility Protocol for Interim and Final Claims November 22, 2010,” available at http:// www.gulfcoastclaimsfacility.com/proto 4 (last visited Feb. 2, 2011).) In their releases of BP, the GCCF requires claimants to release and assign all rights or claims not only against BP, but against any other potentially liable party. Whether or not seeking such broad releases is appropriate, the GCCF is clearly acting to benefit BP in doing so. BP may appeal an award of the GCCF if it exceeds $500,000; appeals are decided by a three-judge panel and are binding only on BP. 

Under these circumstances, while Mr. Feinberg appears “independent” in the sense that BP does not control Mr. Feinberg's evaluation of individual claims, Mr. Feinberg and the GCCF cannot be considered “neutral” or totally “independent” of BP.

[The court also ruled that BP, as a party to the MDL litigation, was subject to court supervision of its communication with actual and putative class members. The court subsequently concluded that] not all of Plaintiffs' requested measures are appropriate or necessary, and will tailor a more narrowly focused remedy.  …

Accordingly, IT IS ORDERED that the Motion to Supervise Ex Parte Communications with Putative Class is GRANTED IN PART, as follows:

IT IS ORDERED that Defendant BP, through its agents Ken Feinberg, Feinberg Rozen LLP, and the Gulf Coast Claims Facility, and any of their representatives, in any of their oral or written communications with claimants, shall:
(1) Refrain from contacting directly any claimant that they know or reasonably should know is represented by counsel, whether or not said claimant has filed a lawsuit or formal claim;

(2) Refrain from referring to the GCCF, Ken Feinberg, or Feinberg Rozen, LLP (or their representatives), as “neutral” or completely “independent” from BP. It should be clearly disclosed in all communications, whether written or oral, that said parties are acting for and on behalf of BP in fulfilling its statutory obligations as the “responsible party” under the Oil Pollution Act of 1990.

(3) Begin any communication with a putative class member with the statement that the individual has a right to consult with an attorney of his/her own choosing prior to accepting any settlement or signing a release of legal rights.

(4) Refrain from giving or purporting to give legal advice to unrepresented claimants, including advising that claimants should not hire a lawyer.

(5) Fully disclose to claimants their options under OPA if they do not accept a final payment, including filing a claim in the pending MDL 2179 litigation.

(6) Advise claimants that the “pro bono” attorneys and “community representatives” retained to assist GCCF claimants are being compensated directly or indirectly by BP.  …

Commentary and Questions

1.  Contrasting Feinberg’s success with the 9-11 fund to the vast criticism of the GCCF.  A local practitioner suggests that Feinberg’s role is made far more difficult because in the GCCF he is representing a party that is strictly liable for causing the devastating injuries to property and livelihood, whereas in 9-11 fund setting,  the ultimate wrongdoer was not present.  See, Denise M. Pilié, Satisfying Deepwater Horizon Oil Spill Claims: Will Ken Feinberg's Process Work?, 58 La. B.J. 176 (2010)
2.  Why did BP voluntarily up the ante from $75 million to $20 billion?  Plainly, putting such a large amount on the table was intended to be a sign of good faith in the public relations battle that BP felt compelled to fight to avoid losing face and losing customers for its products on a regional and perhaps worldwide scale.  Also, the White House was putting pressure on BP to do something of that nature.  On a more lawyerly level, is it likely that OPA would be the sole basis for asserting claims against BP?  The multidistrict litigation (MDL) pressed claims on numerous fronts, including common law torts that would have covered many if not all of the same losses as those being paid under OPA and having no statutory limit on damages.  At a minimum, BP will get a set off for monies paid to specific claimants by the GCCF against any recovery those claimants may obtain for the same items of damage had on non-OPA theories of liability in the MDL cases.  More aggressively, and one of the points of contention evident in the decision, BP was seeking complete releases from liability from those receiving GCCF payments, including releases of all claims (not just OPA claims) and releases of liability covering non-settling tortfeasors. 
3.  Releases and BP’s strategy for recoupment. What is the full range of effects of those releases?  Of course, they bar subsequent suits against BP and the other tortfeasors, but they also open up two avenues for BP to recoup large portions of the money paid.  The more easily envisioned is seeking contribution from other tortfeasors, such as Haliburton, TransOcean and others having a hand in the rig operations and the design and placement of the blowout preventer. BP has done just that.  See & Westlaw Toxic Torts Journal 1 (May 18, 2011) (containing links to the third party complaints filed in the MDL by BP).  By paying the claims and getting such broad releases, BP is taking the actions needed to establish a good claim for contribution against the non-settling defendants and their liability insurance carriers. See, Dennis Wall, CAT Claims: Insurance Coverage for Natural and Man-Made Disasters Database, §2:15 (updated May 2011).  Adding another potential prong to the BP strategy, Mr Wall also states that:
At the time of this Supplement, it is also not generally known whether the settlements compensate the claimants in full for all the Damages they have allegedly incurred, or whether they are otherwise fully compensated including the settlement amounts, in which case BP certainly appears willing and might legally be able to make subrogation claims against any of the claimants' insurance companies which have not been released and which provide business interruption coverage, if any of them do.  (Emphasis in the original.
� The Panel has been notified of more than 200 additional related actions. Those actions and any other related actions are potential tag-along actions. [Eds.: Many of the cases are class actions.]





