The classic Reserve Mining case

Reserve Mining v. EPA, 514 F.2d 492 (8th Cir. 1975), is a classic early risk management case. Reserve was mining low-grade iron ore (taconite) in Minnesota and processing it into iron-rich pellets at facilities bordering Lake Superior. The residues of this process were the discharge of taconite tailings into Lake Superior and the emission of taconite particles into the air near several Minnesota towns. (It was proven at the trial that taconite is structurally identical to amosite asbestos.) In light of seemingly dramatic risks to public health, but also of the profound uncertainties in the epidemiological and toxicological evidence regarding the toxicity of taconite, the court ordered Reserve to cease its water discharge “within a reasonable time” and to “promptly...use such available technology as will reduce the asbestos fiber count in the ambient air...below a medically significant level.”Asbestos, however, is a zero-tolerance carcinogen — one exposure can trigger mortal disease — so the court’s risk standard is ambiguous. Reserve moved to land disposal of tailings in 1980 and closed down several years later, not because of burdensome pollution control requirements but because of the general decline of the U.S. steel industry in the face of foreign competition.

Reserve Mining is also a classic case of corporate intransigence on pollution control. For ten years, Reserve was able to frustrate federal, state, and citizen efforts to abate its dischargers. An entire legal process course could be taught out of the Reserve Mining case, which involved federal and state statutory and common law; federal, state, and private plaintiffs against corporate defendants and their labor and municipal supporters; carcinogenic pollutants and the aesthetics of a pristine Great Lake; air and water pollution; convoluted industrial economics; and much chemistry and technological debate.

Reserve Mining required nine trips to the federal district court (one hearing lasting nine months), two to the state courts, four to the Eighth Circuit, one to the Supreme Court in an unsuccessful petition to revoke a stay; injunctions, stays,modified injunctions, mandamus orders (also stayed, and reinstated); an elaborate permit and standard-setting administrative system; counterclaims by industry for tort damages owing to “negligently-issued permits”; a federal statute that, after 60 years of dormancy, suddenly imposed new prohibitions through a twist of statutory interpretation; plus an appellate order forcing the district judge to recuse himself for bias formed in the course of trial. See Reserve Mining Co. v.Minnesota Pollution Control Agency, 434 F. Supp. 1191 (D.Minn. 1976);United States v.Reserve Mining Co., 417 F. Supp. 791 (D.Minn. 1976); 417 F. Supp. 789 (D.Minn.), aff ’d, 543 F.2d 1210 (8th Cir. 1976); 412 F. Supp. 705 (D.Minn. 1976); 408 F. Supp. 1212 (D.Minn. 1976); 394 F. Supp. 233 (D.Minn. 1974), modified sub nom.Reserve Mining Co. v. EPA, 514 F.2d 492 (8th Cir. 1975), modified en banc sub nom.Reserve Mining Co. v. Lord, 529 F.2d 181 (8th Cir. 1976) (recusal order); 380 F. Supp. 11 (D. Minn.), stayed, 498 F.2d 1073 (8th Cir.), motion to vacate stay denied, 418 U.S. 911, motion to vacate or modify stay denied, 419 U.S. 802 (1974) (Douglas, J., dissenting). See also Reserve Mining Co. v.Herbst, 256 N.W.2d 808 (Minn. 1977); Reserve Mining Co. v.Minnesota Pollution Control Agency, 200 N.W.2d 142 (Minn. 1972); see N.Y. Times,Apr. 25, 1982, at 31, col. 1; Bartlett, The Reserve Mining Controversy (1980); and Farber,Risk Regulation in Perspective: Reserve Mining Revisited, 21 Envtl. L. 1321 (1991). 

