A Short History of Environmental Law


A Short Historical Sketch of the Evolution of U.S. Environmental Law
This section invites you to survey the history of the field and to examine a milestone case in that historical development process. A quick overview of the evolution of U.S. environmental law helps to orient the materials. From the start, environmental law has consistently reflected large issues of science, politics, and social policy (notably changing social conceptions of government and relative shifts in the balance between the individual and the community). A sense of the history creates a more sophisticated understanding of the case law and public law of the past, present, and future.
 

In the following sketch-history the different epochs are not given names. As you go through this historical summary you might consider: what labels would you assign to each? 

1600s-1890s. Discharges of all forms of pollution are the normal disposal practice, resource exploitation is almost completely unrestrained, and neither are recognized as systemic problems. If addressed at all by law, the issues we now call environmental are handled opportunistically and rather crudely by individuals under common law, primarily the tort law of neighbors. There are a few scattered occurrences of public law, often at the level of local ordinances on sewage practices, grazing rights, and the like. 

Late 1800s-1914. Corporate enterprises build the structures and dynamics of a rapidly expanding modern industrial economy. Pollution continues to be standard operating procedure, and resource exploitation remains largely unconstrained. Some industries successfully assert dominant common law positions owing to the societal importance of industrial enterprise.
 Other cases strike more subtle common law balances between industry and neighbors.
 Population pressures are felt in various settings. A few citizen movements come into being: The celebration-of-nature Preservationist Movement is reflected in groups such as John Muir’s Sierra Club and the Audubon Society, and echoed in Congress’s creation of Yellowstone National Park (1872) and other national forests, parks, and monuments, especially during Teddy Roosevelt’s presidency. Some regulatory agencies begin to wield limited authority in fields now identified as environmental, e.g. local health departments; federal resource regulation begins with rudimentary U.S. Forest Service rules on grazing and timbercutting.

1914-1960. Whatever legal constraints are applied continue to be largely uncoordinated common law actions between neighbors, low-level public law regulations operating primarily through local health ordinances exercising limited powers delegated under generic state health codes, or primitive state air and water laws. The Public Health Movement, which includes some pollution control aims, gets underway with limited success. Natural resource management, typified by Gifford Pinchot and Aldo Leopold, becomes an established profession linked to the generally non-preservationist Conservation Movement. Business practices of discharging pollution and chemical products into the environment and largely unrestricted resource exploitation patterns (except during wartime) continue to be the norm as postwar economic growth surges. State regulation is generally lax as state governments compete for industrial payrolls. Federal administrative regulation of business expands greatly starting in the 1920s—on the standard di-polar regulatory model in which government agencies are designed to counterweigh the excesses of the marketplace
—but little regulation occurs in the environmental area. The administrative law bar develops an array of doctrines under the 1946 Administrative Procedures Act (APA) for counteracting governmental agency regulation. The first federal efforts to address air and water pollution in the 1950s, drafted in consultation with industry representatives, provide funds for pollution research (with some funding for state and local pollution programs) and, in the absence of meaningful federal enforcement mechanisms, depend on state initiatives to address pollution. 

1960-1970. Rachel Carson’s book Silent Spring galvanizes broad public recognition of systemic environmental problems. The Johnson Administration is the first to support substantive federal environmental statutes—the Wilderness Act of 1964, parkland and scenic protections in Federal Highway Acts. Business-sponsored nonmandatory federal laws are still the norm. Federal air, water, endangered species, and pesticide laws continue to seek voluntary compliance, defer broadly to state statutes whatever they may be, and focus federal activity on funding research into problems and possible solutions. Possibilities for federal enforcement are almost exclusively limited to instances of pollution crossing state lines. State regulation continues to reflect a “race-to-the-bottom,” a competition of laxity between states vying to attract industry. Citizen litigation builds momentum in re-energized uses of common law, including public and private nuisance tort, and in new applications of generic administrative law.
 The prior-existing citizen movements dedicated to nature preservation, conservation, and public health pollution abatement begin to come together in a series of large citizen coalitions now dominated by the new Environmental Movement. The pioneering Scenic Hudson case and a subsequent series of similar lawsuits allow citizens for the first time to apply the same judicial review and administrative law tactics used by business. This pluralistic access to the legal system forcibly opens the prevailing di-polar regulatory model, which had become a fairly unresponsive “Establishment” through the “agency capture” phenomenon, to start internalizing public interest concerns. Building upon the structures and energies of the civil rights and antiwar movements, Earth Day 1970 attracts massive public attention, encourages a wide range of citizen-based organizations and initiatives, and coalesces substantial political momentum.

1970-1980. Starting just before Earth Day 1970 an unprecedented series of more than two dozen environmental statutes pours forth from Congress during the presidency of Richard Nixon,
 replacing diffuse and generally ineffective state environmental regulation with credible substantive federal minimum standards. The new laws are backed by the creation and expansion of complex federal regulatory agencies and implementation programs to be administered by state agencies under federal supervision—“cooperative federalism.” Major media stories about notorious pollution incidents —Los Angeles killer smogs, New York State’s Love Canal neighborhood built on a chemical dump, Pennsylvania’s Donora air pollution deaths, Virginia’s Allied Chemical Kepone contamination—lead directly to such major statutes as CAA’s auto pollution controls, toxics control statutes, and a new CWA. The standard regulatory model involves comprehensive prescriptive federal standards—sometimes labeled “command-and-control” in the most complexly regulated sectors of the law—with enforcement authority given to federal agencies, to state agencies via delegation, and to citizens. Environmental initiatives in the United States trigger an international response, with 113 nations represented at the 1972 Stockholm Conference on the Environment, which lays the groundwork for a variety of follow-up efforts including a Law of the Sea conference process. A few years into the 1970s, however, Nixon starts to retreat from the issue (telling his Cabinet that it is time to “get off the environment kick”
), media attention begins to drift, and traditional Establishment linkages between business and bureaucracy tend to constrain active enforcement of the laws. Citizen action in court and working actively with the Carter Administration, nevertheless forges the new laws into a powerful new sector of the legal system. Hundreds of citizen interventions in agency process and citizen enforcement actions in federal court (using the new statutes’ citizen suit provisions originally modeled on civil rights laws) secure and expand the federal regulatory structures during the Ford and Carter Administrations. Industry increases coordinated efforts to counteract environmental regulation. The Powell Memorandum
 characterizing environmentalism and other social causes as anti-American “subversive” movements prompts the National Association of Manufacturers, the U.S. Chamber of Commerce, oil and timber interests, and others to create the richly funded Heritage Foundation and a number of other academic think-tanks and lobbying centers committed to building a political reaction against these public interest movements and the regulatory systems that incorporated their public interest values. The number of environmental attorneys—plaintiff, defense, and government—surpasses the number of attorneys in the labor law bar.

1980-1988. The first major assault on federal environmental laws comes during the Reagan years. Industry lobbyists dominate the President’s policies, and presidential appointees openly seek to diminish environmental regulatory systems built up over the past 20 years. Federalist Society is founded by industry grants and includes anti-environmental protection stances as part of its legal agenda. Interior Secretary James Watt proposes to sell off almost 100 national park segments. The OSHA administrator announces that OSHA should be repealed. EPA and Interior officials implement indictable deregulatory sweetheart deals with industries they regulate. President Reagan famously lectures audiences that smog is caused by trees, and as to redwood trees, “you’ve see one, you’ve seen ‘em all.” (Criminal prosecutions of environmental violators, however, increase dramatically, though mostly of small-time scofflaws.) Many anti-environmental White House initiatives are ultimately curtailed by extensive criticism from media watchdogs and by criminal indictments of a number of Administration environmental officials. 

1988-1994—Consolidation.  The Bush I and early Clinton Administrations consolidate environmental protection law and policy. Faced with public skepticism about Reagan environmental policy, Bush makes improved environmental protection part of his election campaign. In office, his Administration turns agency regulatory agendas back toward environmental protection. At the 1992 UNCED Conference in Rio, attended by 140 heads of state, the Bush I Administration is supportive of international environmental law “sustainability” principles. The Clinton Administration builds on the Bush agenda by proposing increased air and water protections, although policy accommodates more toward New Democrat trade and business principles than toward Vice President Gore’s avowed environmental agenda. Industry lobbying becomes extremely sophisticated, avoiding the crude assaults launched during the Reagan years. “Responsible corporate partnership” seeking “balanced” environmental policy accommodations with regulatory government is a theme of business lobbying. Arguments for new approaches to regulation—information disclosure mandates, cost-benefit and risk analysis, market-enlisting strategies including trading schemes, etc.—offer realistic potential for improving the effectiveness of the prescriptive-standards systems. These same approaches sometimes undercut and avoid environmental protections, depending on who adopts them and how. Other regulatory reform arguments—to engineer a “devolution” of most environmental regulation back to the states, to narrow the terms of delegation of regulatory power to agencies, and to expand private property rights to invalidate regulations as confiscatory takings are aimed at undercutting regulatory effectiveness.

1994-2000. The second major assault on environmental laws is launched by the 104th “Contract With America” Congress. It ultimately fails, leaving a solidified structure of environmental laws. In 1994, led by Newt Gingrich, the Republican Party coordinates voter resentments against big government, continued economic doldrums, social engineering, and protection of minorities to take over both houses of Congress. Business lobbyists, coordinated as “Project Relief,” an antiregulatory coalition of 300+ industry lobbies, are invited to legislate wholesale changes. Congressional offices and the legislative process are opened up to direct drafting of statutes and amendments that aim to repeal or dilute more than a dozen federal statutes or return them back to the states. (The Reagan-era initiative had been more regulatory in focus.) But facing public outcry generated by media coverage, and with the stalwart defense of environmental statutes by GOP Senator John Chafee of Rhode Island and environmental control technology industries, most attempts to undercut federal environmental statutes fail. By the late 1990s, environmental law appears to have become a political “third rail”—hit it, and the media and public opinion will zap you. Clinton Administration policy is able to restore momentum to moderate but incrementally substantial federal regulatory programs, with credible federal oversight of “cooperative federalism” state regulatory programs. EPA under Carol Browner and Interior under Bruce Babbitt, the two main federal environmental agencies, are brought to high levels of morale and enforcement credibility.

2000 to present.  The third broad-scale initiative against federal environmental laws is launched when the Bush II Administration takes the White House. Unlike the Reagan (1980s) and Contract With America (1994-1995) initiatives, those of the Bush II Administration primarily move under radar in administrative actions. U.S. international environmental cooperation comes to a virtual standstill with rejection of the Kyoto Protocol and unilateral intransigence at the Rio-plus-10 conference in Johannesburg in 2002. Given the Iraqi war and official invocations of a predominating need to fight terrorism, media coverage and public reactions to the Administration’s dramatic environmental and other national policy shifts are generally muted. Obama Administration rescinds some of the most extreme erosions of environmental protection, but two wars, economic crisis, and bitter intransigence of minority bloc in Senate severely hampers action on climate and other major protective issues.

COMMENTARY & QUESTION

Layers of legal history. In the developmental history of environmental law, what different variables have shaped the changing profile of public environmental awareness and national policy? Here are a few that emerge from the preceding sketch history:

 • Increasing knowledge of science and of the cumulative consequences of cost externalizing behaviors 

• Shifts in the degree of industry influence on presidential policy, congressional affairs, and state governments

• Shifts in concepts of the social responsibility and civil obligations of individuals and corporations

• Shifts in the ability of citizens to sue in court and to intervene in agency proceedings

• Accumulation of applicable legal doctrine, with the common law supplemented over time by public law statutes and regulation

• Oscillations in the relative organizational strength of business lobbies, individual governing figures, and citizen alliances and networks

• Shifts in the predominating level of government — federal versus state

• The degree to which the media actively investigates and covers public-interest issues

1. For a beautifully done evolutionary chronicle of U.S. economic and environmental development from colonial times to the present, see D. Muir, Reflections in Bullough’s Pond: Economy and Ecosystem in New England (2000).


3. See Pennsylvania Coal Co. v. Sanderson, 6 A. 453, 459 (1886) (riparians’ common law rights to unpolluted water “must yield to the necessities of a great public industry”).


4. See Madison v. Ducktown Sulphur, Copper & Iron Co., 83 S.W. 658 (Tenn. 1904).


5. Di-polar means that governance has two primary sectors: the commerce-industry sector and the official agencies created to correct “market failures” when the marketplace economy, left to itself, cannot adequately handle major external considerations that society must address. Government intervention was seen to be necessary in order to impose certain nonmarket values upon the market, through laws on child labor, antitrust, worker safety, consumer fraud, and so on. Only later, with the appearance of citizen and nongovernmental organizations’ active role in governance, does the legal system become “multi-polar” or “multi-centric.” The “di-polar/multi-centric” distinction draws upon Professor Lon Fuller’s analysis of judicial roles in a report of the Joint Conference on Professional Responsibility, 44 A.B.A. J. 1159 (1958), republished in the posthumously assembled work that appeared as Fuller, The Forms and Limits of Adjudication, 92 Harv. L. Rev. 353, 383 (1978). See Langbein, The German Advantage in Civil Procedure, 52 U. Chi. L. Rev. 823 (1985). 


6. The Bible of the early environmental law field became Joseph Sax’s Defending the Environment: A Strategy for Citizen Action (1970). Sax’s article, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 Mich. L. Rev. 471, 489-502 (1970), likewise launched a remarkable resurrection of the public trust doctrine in the 1970s.


7. By our count, 34 important federal environmental statutes were passed in the three years after NEPA, which became effective January 2, 1970. See the chronological statutory appendix on the coursebook Web site.


8. J. B. Flippen, The Nixon Administration, Politics, and the Environment, 316-317 (Ph.D. diss. submitted to University of Maryland, 1994), in R. J. Lazarus, The Making of Environmental Law (2004). 


9. The Powell Memorandum was prepared by Lewis Powell for the U.S. Chamber of Commerce in 1971, shortly before he went onto the Supreme Court. In it he decried the creeping socialism dominating America, as exemplified by civil rights, consumerism, and environmentalism, and he called for business to begin funding academic and representational programs and foundations to counteract the 1960s “public-interest” ideologies in American society. The memorandum led directly to the founding of a number of copiously funded corporate initiatives—the creation of the Heritage Foundation and similar “free enterprise” think-tanks; industry-funded “public interest law firms” such as the Pacific Legal Foundation opposing environmentalism and bringing the antiregulatory agenda into courts across the country; the Federalist Society instilling the business perspective on campuses; the “Wise Use” Movement in the rural West; the Law-and-Economics Movement funding faculty research critical of regulation; programs bringing pressure on textbooks to “restor[e] the balance…of fair and factual treatment of our system of government and our enterprise system”; coordinated efforts to appoint antiregulatory federal judges; and a newly sophisticated approach to the media designed to build “confidence in business and free enterprise” and encourage media skepticism of critics of corporate management.  See L. F. Powell, Jr., Confidential Memorandum: Attack on American Free Enterprise System (Aug. 23, 1971) (available on the coursebook’s Web site).
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