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Public interest environmental citizen groups, in a spectrum from Deep Ecology Greens to Brahmin conservationists, have been the dominant enforcers of many environmental statutes. The legal system would have much dimmer prospects in its efforts at conserving the planet without the informed participation of citizen environmentalists. How, in this political context, do citizens attempt to play an effective role in holding enterprises accountable for the real consequences of their actions? The highway salting and Kepone stories illustrate the potential importance of citizens playing an active role.

Marketplace Remedies. Theoretically, citizens can work within the private marketplace—petitioning the players, buying out the salt producers, mobilizing boycotts, or advertising salt’s harms sufficiently to dry up the market. A brief reflection on practicalities in the modern marketplace reveals the limits of this approach. And then there is ADR, negotiation, mediation, and the like. Avoiding the battlefield mode of dispute resolution is a growing and desirable trend, and probably 90% of legal controversies are ultimately settled out of court. The problem is that, without the portent of legal battle, it is highly unlikely that market players will willingly sit down to negotiate any compromises.

Public Law Remedies: Petitioning the Agencies, or Interventions. Administrative agencies theoretically can be induced to act through citizen petitions for enforcement action, rulemaking petitions, and requests for administrative hearings. As the highway salting and Kepone cases indicate, however, for a host of reasons environmental protection agencies often cannot be relied upon to undertake enforcement efforts in adequate fashion. (Where ongoing agency actions are lackluster, timid, collusive, or otherwise inadequate, citizens theoretically have the legal ability to file interventions in these matters, even in informal proceedings.
 Having a citizen group representative in the administrative process, with advance notice and the opportunity to observe and participate in interactions between agency and industry, can dramatically change the nature of the process. Citizens rarely file interventions in informal agency proceedings, however, perhaps because they may not be warmly welcomed when they do.)

Petitioning the Legislature. Legislatures present tactical opportunities for citizen initiatives, particularly at the local level where petitions and testimony may represent sufficient potential votes to command attention. There are limitations of scale, however. In the highway salt setting, a local ordinance would have quite limited practical effects, and state or federal legislation is exponentially harder to achieve. In any legislative setting in which citizens face industrial opposition, which is the case in the salting and chemical plant cleanup settings as in a majority of environmental issues, there is a pronounced imbalance in political and financial resources. To get legislative attention environmentalists often need a vivid crisis, an altruistic legislative crusader, or a blockbusting TV exposé.

The Media. The media have often and accurately been called a branch of government. Media attention on an issue is often extremely effective, making politicians respond for reasons that lie in the theatrical nature of the governing process as well as in the quest for votes. The media attention focused on Allied’s Kepone contamination was decisively important in inducing corrective actions and strengthening legal initiatives in court and Congress. But actual media coverage is too often just “info-tainment,” hard to mobilize and keep focused. An effective media strategy is highly contingent upon citizens’ ability to interest the media in the issue, to transmit sufficient detail to reporters (and most environmental analyses are quite complex, in comparison to straightforward marketplace arguments that “salt clears roads,” and “this chemical production supports the local economy and our nation’s technology needs”), to focus coverage on the relevant governmental target, and perhaps hardest, to keep the media on the story as long as required.

Sue Them. Notice that most of the prior tactical options focus upon rational persuasion. Realistically, however, many environmental cases must turn to the force of law to give practical effect to their arguments—the threat of court action to force negotiated consideration of public environmental values or the actuality of legal action when threats are not enough. 

If a fundamental problem of our economic system is that decisionmakers won’t take account of many of the real costs they impose unless they themselves have to account for them,
 then environmental law fundamentally is the art of presenting the bill for environmental social costs, most often by litigation. 

The legal weaponry available to environmental activists in the U.S. is remarkably broad. Most of the available legal actions are based on actions in court. Although there are often useful opportunities to intervene directly in agency proceedings, most such interventions are backed up by the litigation option. In this country, courts have their fingers in the widest array of pies.

Here are some available lawsuits, all of which have possible applications to the salt and Kepone problems:

•Tort actions: The most compelling tort claims in the Kepone case were for the personal injuries to workers, their families, and the industry’s neighbors. Most environmental cases include property claims as well for injury to homes, farms, and personal property. A number of creative tort theories are available, including public nuisance, posing interesting procedural problems but offering the potential of money damages or injunctions in individual or class actions.
 

•Constitutional claims: Particular actions by government officials may run afoul of the federal or state constitution by violating due process rights, taking property without compensation, unlawfully restricting interstate commerce, and so on. In some settings, for instance, salt damage might be the subject of an inverse condemnation claim.

•Public trust theories: In many environmental settings, major impacts are imposed upon resources that potentially raise public trust issues, which are sometimes the base of direct equitable claims or suits to compel the public trust actions by government to protect water quality, wildlife, and other natural resources.

•Statutorily-based actions: As noted earlier in the chapter, dozens of statutes provide for citizen enforcement. Citizens would have several federal statutory claims that could be directly litigated in the settings of both Kepone and highway salting, after giving 60-day notice to the offending industry and the federal agency that has primary enforcement authority.
 

•Administrative law litigation: Administrative law offers a number of judicial review formats for pressuring regulatory agencies on environmental claims. Such reviews seek to compel agency action against a problem (e.g., by injunction or mandamus to obtain EPA enforcement of the CWA in particular cases) or to force improvement in agency regulations. In a number of settings, citizens file suit against those agencies that are the direct cause of problems (in the salting example, suit might be filed against state highway commissions for the “arbitrary and capricious” irrationality of their administrative decision to salt or directly against them as the dumpers of salt into the environment).

•International law: This field covers international treaties and conventions, as well as transboundary pollution cases. In the Kepone example, Allied’s entire market for this neurotoxin so hazardous to humans was overseas. Under a number of conventions and principles of international law, there are ways in which liability and disapprobation might be attached to different aspects of overseas marketing of such products. As to international implications of highway salting, it is clearly possible, for example, that Canadian waters would be injured by cumulative salt infiltration into the Great Lakes drainage system, with possible arbitral and litigative remedies. See Chapters 7 and 22. 

The list of modes of citizen legal action goes on, each avenue raising a sequence of technical and procedural problems as well—standing to sue, class actions, estoppel, how to finance lawsuits, and so on. Some litigation approaches are quite limited in their direct effects, and some quite far-reaching (with their impact extended by class actions or the effect of precedent in subsequent litigation and negotiations). Most of these citizen interventions encounter industry or governmental resistance, from the former because economic interests are affected and from the latter because attitudes are that law enforcement should be left to official agency processes.

Citizen litigation continues to be strategically important. A study by Prof. James May shows that in the first years of the twenty-first century three out of every four judicial opinions in civil environmental cases in the U.S. were the result of a citizen suit.
 

73. See, e.g., §555(b) of the Administrative Procedure Act: “So far as the orderly conduct of public business permits, an interested person may appear before an agency or its responsible employees for the presentation, adjustment, or determination of an issue, request, or controversy in a proceeding…or in connection with an agency function.” 5 U.S.C. §555(b).


74. This is the basic “cost-externalization” syndrome. The managers of a factory, for example, often try to pass on to others (“externalize”) as much of the costs of their operations as they can, while holding onto, or “internalizing,” maximum benefits (i.e. income) to their corporate entity.


75. In novel settings even tort law may take time to develop. In the highway salting context, for example, only a very few such cases have been reported to date. See Morash v. Commonwealth, 296 N.E.2d 461 (Mass. 1973); Mueller v. Brunn, 313 N.W.2d 790 (Wis. 1982).


76. Highway salting, for instance, might give rise to CAA issues. Or it might qualify as “point-source” pollution under the CWA when the salt is discharged from salting trucks onto highways, from which salt foreseeably passes through drains into roadside watercourses, which then would require road commissions to get permits and use BATs. This possibility depends on how highway runoffs are regulatorily defined as stormwater discharges. As a result of a pair of California lawsuits brought by the NRDC against several cities and the state Department of Transportation for failure to comply with general permits issued by state Water Quality Boards, the court required comprehensive stormwater control systems to control runoff, a precedent that could be applied in the salting setting as well. See 25 BNA Env’t Rep. Curr. Devs. 1492 (1994).


77. For example, Justice Scalia has strongly opposed citizen enforcement of environmental laws, writing, “Does what I have said mean that…’important legislative purposes, heralded in the halls of Congress, [can be] lost or misdirected in the vast hallways of the federal bureaucracy?’ Of course it does—and a good thing, too…. Lots of once-heralded programs ought to get lost or misdirected, in vast hallways or elsewhere.” Scalia, The Doctrine of Standing as an Essential Element of the Separation of Powers, 17 Suffolk U. L. Rev. 881, 897 (1983). 


� May, Now More Than Ever: Trends in Environmental Citizen Suits at 30, 10 Widener L. Rev. 1 (2003).
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